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Ombudsman’s foreword

- -
-
:. .

This report highlights the experiences of many of
the children and young people that have special
educational needs or disabilities (SEND), and
their families, who have recently brought their
complaints to us.

It gives a fresh picture of our casework, since we
last published a report about-Education, Health
and Care (EHC) plans two|yearsago in October
2017. Back then we found, six-months before the
deadline to transfer all statements of SEN into
EHC plans, there-was significant confusion in
local authorities andtheir health partners about
their new responsibilities. We upheld nearly 80%
of our first100 investigations.

That 2017 report was itself a follow-up to one_
we launched shortly before the new SEND laws
came into force in 2014, highlighting concerns
about the old system in the hope they could be
avoided in the new one.

Our latest casework statistics have driven us to
report on this topic for a third time.

In-2018-19, we received 45% more complaints
than in 2016-17 (315 cases up from 217)

and we carried out 80% more detailed
investigations (126 up from 70). But most
concerning of all, is that we upheld nearly nine
out of 10 investigations (87%) last year. This is
exceptional and unprecedented in our work. It
compares with an average uphold rate of 57%
for all investigations discounting SEND cases.

1]

We upheld nearly 9 out
of 10 of investigations last
year. This is exceptional and
unprecedented.
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https://www.lgo.org.uk/assets/attach/4197/EHCP%20FINAL2.pdf
https://www.lgo.org.uk/assets/attach/4197/EHCP%20FINAL2.pdf
https://www.lgo.org.uk/assets/attach/2180/FR%20-%20SEN%20March%202014.pdf
https://www.lgo.org.uk/assets/attach/2180/FR%20-%20SEN%20March%202014.pdf
https://www.lgo.org.uk/assets/attach/2180/FR%20-%20SEN%20March%202014.pdf

The problems we saw in 2017 may have been
explained by a new system bedding in, which
could be expected to improve. But our latest
investigations, and the case studies we present
here, suggest a system in crisis.

They paint a picture of a system beset with
serious problems, including:

> Severe delays — of up to 90 weeks but
regularly more than a year

> Poor planning and anticipation of needs
— such as council areas simply without any
specialist provision available to them

> Poor communication and preparation for
meetings — including regular stories of non-
attendance and no, or insufficient, paperwork
submitted

> Inadequate partnership working — with
EHC plans regularly issued without advice
from health or social care services

> Lack of oversight from seniormanagers
— cases ‘drifting’ needlessly and attempts to
farm out responsibilities to parents

One particularly concerning development over
the last two years has'been.examples we’ve
seen of councils putting up/additional barriers
to services in efforts‘to-ration scarce resources.
While sympathetic to the severe financial
constraints which councils tell us they are
working.under, we can never accept this as an
excuse for failing to meet the statutory rights of
children.

Always on the receiving end of these problems
are-children missing out on the support to which
they are entitled, and families left to pick up the
pieces. With inevitable delays, frustration and
distress, we often see parents having to fight the

system that was established to support them.
It is not uncommon to hear the SEND process
described as a battleground.

While | recognise we investigate a relatively
small number of complaints compared to the
number of children and young people with EHC
plans, these stories give a barometer of how the
system is working for those people:.t paints a
worrying picture when compared with levels of
fault we find elsewhere.

| hope this report helps to-throw more of a
spotlight on the problems with the SEND
system, and places more urgency on the need
to improve, before we hear more heartbreaking
stories of childrenfailing to meet their potential.

Michael King

Local Government and
Social Care Ombudsman

October 2019
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Background to the report

Legal background

A child or young person has special educational
needs (SEN) if they have a learning difficulty

or disability which calls for special educational
provision to be made for them. Most children
have these needs met within local early years,
mainstream school or college settings. Support
at this level is called SEN support.

Some may require an Education, Health and
Care (EHC) assessment for the local authority to
decide whether it is necessary to make provision
in accordance with an EHC plan’.

The purpose of an EHC plan is to make special
educational provision to meet the child or young
person’s SEND needs, to secure the best
possible outcomes for them across education,
health and social care and, as they get older,
prepare them for adulthood?.

The Children and Families Act 2014 (‘the Act),
the Special Educational Needs Code of Practice
2015 (‘the Code’) and the Special Educational
Needs and Disabilities Regulations 2014 (‘the
Regulations’) provide detailed guidance to
councils about how they should manage the
process of:

> assessing children'andyoung people for an
EHC plan

> how to decide whether to issue a plan
> the content of the plan
> how:to implement, monitor or cease a plan

If'parents or a young person disagrees with
the content of an EHC plan or the proposed
placement, they can appeal the First Tier
Tribunal (Special Educational Needs and
Disabilities) Tribunal.

1. The Code, par 9.1
2 The Code, par 9.2

The Ombudsman’s role in
complaints

We look at the actions of councils in delivering
the EHC plan process. For example, complaints
about delay in assessing a child or issuing a
plan, failing to provide support and carrying out
reviews.

Our powers do not allow us to:investigate issues
where there is a route toappeal-to the Tribunal.
For example, a council’s.decision not to assess a
child, or the specific content of an EHC plan.

The complaints we receive about SEND often
involve more than one statutory duty by the
council.

We can look at most areas. For example: social
care; school and college transport; school
exclusion independent review panels (where the
school is not a free school or academy); children
missing from education; and alternative provision
when a child is unable to attend school.

We do not have powers to look at what happens
inside an educational setting in relation to special
educational needs provision.

While councils may choose to organise their
functions into different departments, we consider
the council to be one corporate body and
departments should work together in the best
interests of the child and young person and to
jointly answer complaints where possible.

We are increasingly seeing multi-faceted
delivery arrangements. Some council services
or functions are delegated or outsourced to third
parties, and sometimes independent trusts are
asked to take over council services deemed to
be failing.
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The law states that the actions of third parties
should be investigated as if they were the
actions of the council. Councils can outsource
their statutory duties but they remain responsible
for actions of third parties, including complaint
handling.

Where we receive complaints that cover the
actions of both a council and a health body we
can, with the complainant’s consent, consider
them through our joint working team with the
Parliamentary and Health Service Ombudsman.
This gives a single decision made against both
or multiple bodies.

Where we find fault in an individual complaint,
we will consider whether others may have been
similarly affected and make recommendations
for service improvements when appropriate.

We share our upheld SEND decisions with
Ofsted at the time of issue to provide invaluable
intelligence to its inspectors. The cases we share
also help to inform decisions Ofsted makes
about the focus of future inspections and which
councils will be inspected.

Latest developments

In September, the National Audit Office

(NAO) published a report about support for
children with SEND. It found some children

are receiving high quality support that meets
their needs, but raised significant concerns that
many other children are not being-supported
effectively. It also concluded that, on-current
trends, the system for funding. SEND support

is not financially viable, as-well'as highlighting
substantial unexplained variations in the support
available in different geographic areas.

Shortly beforg, the Department for Education
announced a major review into this area, aiming
to improve the services available to families, and
an additional £700 million of funding for pupils
with the most complex needs.

Not going to plan?
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Common issues

Delay

The whole process from first request for an
EHC plan assessment, to issuing a final plan,
must take no longer than 20 weeks. Within that,
councils must:

> decide whether to carry out an assessment
within six weeks

> if assessing, collect evidence from education,
health and care professionals within a further
six weeks

> consider the evidence and decide whether
it is necessary to issue a plan. If so, share a
draft plan, consider representations or school
preference of the parent or young person,
and consult with schools

Delay is a factor in most SEND complaints we
investigate. Sometimes, councils have attributed
this to staff shortages or absence, decisions
needing to be signed off by managers-or panels,
or delays by other bodies in providing evidence
and advice.

We expect councils, as the lead.agency

in the EHC process, to have appropriate
commissioning and partnership arrangements
in place to allow SEND officers to obtain advice
for EHC plans in a timely way and to have
mechanisms {to address problems that arise.

Not going to plan?
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An individual remedy \

The council agreed to:

/&'
apologise to the family <§>
pay £1,400 for the i {aao s delay on
Nishanth’s educati
pay £300 to his pa/@s for the distress,
s

time and tr@a/blé they suffered
>
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https://www.lgo.org.uk/decisions/education/special-educational-needs/18-007-520

Andindividual remedy

The council agreed)to:

apologise to the family

pay £3,500 for Mia’s lost education and the
time and trouble the family were put to

refund cost of a dyslexia report the family
commissioned

provide Mia with a laptop with educational
software that had been recommended

Not going to plan?

Service improvements for all

The council agreed to:
> carry out an audit to identify other children

receiving less than their entitlement of
alternative support

review its commissioning arrangements to
ensure it has sufficient support in place

submit its findings to the relevant council
scrutiny committee



https://www.lgo.org.uk/decisions/education/special-educational-needs/18-003-453

Applying the right legal test for an EHC needs assessment

The law provides two triggers for,when a council
needs to decide whether to.carry out an EHC needs
assessment. Either arequest is made by the parent,
young person or school;.or the council becomes
responsible for-the 'childor young person3. A council
becomes responsible if a child or young person is in
the council's area’and has been identified, or brought
to the council’s-attention, as someone who has, or
may have; SEND.

The Code sets out the factors councils should take
into account in deciding whether to carry out an
assessment. It says councils may develop their own
criteria as a guide to help officers but must be willing

3.S.24(1) Children and Families Act 2014

to depart from their own criteria where there are
compelling reasons.

Advice on accessing an EHC assessment should
be set out in a council’s local offer. The law and
guidance does not specify how a request has to be
made, or state that any specific information must be
provided, to trigger a request.

In some investigations we have found councils
not reacting to a request for an assessment or
introducing additional requirements to trigger an

Not going to plan?
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https://www.lgo.org.uk/decisions/education/special-educational-needs/17-001-811

An individual remedy
The council agreed-to:
> apologise to the family

> pay more than £20,000 for cost of
therapies which the council would have
paid, had it completed the EHC plan in
time
pay £1,500 to recognise distress

caused, and time and trouble
complaining

Service improvements for all
The council agreed to:

> ensure it consults with parents or carers
when receiving a formal notificatio ild
may have SEND N

ensure there is SEND Code-compliant
information on its websi %é] w to
request EHC needs assgs ts, and
the relevant forms aﬂ\abl

ensure its panels k rﬁ/oper records of
decisions

train its c@@ team on EHC
times e>s\ s

be willing'to consider any other similar
cases that come to light, in light of these
findings

Not going to plan? 10



An‘individual remedy
The council’agreedto:
> apologise to the family

> _pay them £4,150 for distress caused and
lost SEN support

Not going to plan?

Service improvements for all

The council agreed to:

> put things right for all other children
placed on the waiting list for SEND
support

> train staff on recognising, and acting on
notifications of, children who may have
SEND



https://www.lgo.org.uk/decisions/education/special-educational-needs/17-009-505

Legally compliant assessments

The quality of'an EHC plan depends on councils
collecting advice from all relevant professionals and
on the adyvice collected being sufficiently detailed
and precise.-We continue to see complaints where
councils are failing to obtain all the necessary
advice, but we have also seen case examples where
councils have restricted the scope of the advice they
obtain due to resource pressures.

Section 36 of the Children and Families Act 2014
says an EHC assessment is ‘an assessment of the
educational, health care and social care needs of a
child or young person’. Regulation 6(1) of the Special
Educational Needs and Disability Regulations 2014
sets out the list of advice the council must seek.

Not going to plan?
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An individual remedy

The council agreed to:

apologise to the family

refund the family’s cost for the private
educational psychologist report

refund half the family’s cost for the clinical
psychology report

Not going to plan?

Service improvements for all

The council agreed to:

> review its approach to collecting
evidence to inform EHC assessments
and address any systemic issues it finds




Involvement of health and social care

The Government has issued guidance for health and
social care professionals.about their role in the EHC
process*. This sets out an“expectation for education
and training to be integrated with health and social
care provision,-where this would promote wellbeing
and improve<the quality of support for disabled young
people and those with SEND.

In their joint, commissioning role with Clinical
Commissioning Groups (CCGs), councils are
responsible for arranging EHC needs assessments
and the support specified in EHC plans. The
Government expects close co-operation between
education, health and social care to research,

plan, commission and review services. It has
tasked Ofsted and the Care Quality Commission
(CQC) to carry out joint inspections to consider

the contributions of education, health and care to
children and young people with SEND in each local
area.

There are separate complaint routes for services
provided by the NHS and those by the local authority.
At the end of each route is access to the relevant
Ombudsman (either LGSCO or the Parliamentary
and Health Service Ombudsman) and the option for
the complaints to be considered by one investigator

4. The Social Care: Guide to the 0 to 25 SEND Code of Practice - advice for social care practitioners and commissioners

and the 0 to 25 SEND Code of Practice - Guide for health professionals

Not going to plan?

from our joint working team.
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https://www.lgo.org.uk/decisions/education/special-educational-needs/16-008-145

Jaya’s story (continued)

An individual remedy
The council and CCG agreed to:
> apologise

> (the council) pay £4,100 for the impact on
Jaya of being without therapies

Service improvements for all

The council agreed. to:

> review its processes to ensure EHC
provision is secured and in place

set out how it would work jointly with
health; how it would secure therapy
provision in future; and ensure disputes
would be resolved

The CCG agreed to:

> co-operate with the council’s review of joint
working arrangements

Fin
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Personal budgets

Children with EHC plans and their families have the
right to request-a personal budget for their support,
which can include funding from education, health
and saocial-eare. Councils have a duty to prepare a
personal budget when requested.

When a young person or parent is seeking an
innovative or alternative way to receive their support,
the planning and review process must consider these
solutions. Details of an agreed personal budget

must be included in Section J of an EHC plan and if
provision is to take place in a setting, the consent of
the setting is required.

Not going to plan?
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An individual remedy Service improvements for all

The council agreed to: N The council agreed to:

apologise ) > review the information it gives for
backdate th%@naﬂ budget for 25 weeks accessing funds agreed under a personal
and explain how the family can access the budget

resources

make up for any missed ADHD support

group sessions

pay a token amount for the time and
trouble of having to complain

Fin
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https://www.lgo.org.uk/decisions/education/special-educational-needs/17-008-944

Annual Reviews

The Code says EHC plans sho. to actively

monitor a child or young p progress towards
irations. Councils
12 months. Reviews

The fi must be held within 12 months of
iss first EHC plan, and then within 12 months
of an

vious review. A council must tell the parent

Not going to plan?

or young person of a decision to amend or cease
a plan. Decisions made after review carry a right of
appeal to the Tribunal.

Councils must arrange annual reviews for children
and young people who do not attend school. For
those in school, councils can ask schools to arrange
reviews. But councils must send the school notice
two weeks before the start of each term of the pupils
due for a review that term. It must also advise the
CCG and social care services.

byt




Service improvements for all
The council‘agreed to:

An individual remedy
The council agreed to:

> audit its EHC plans.for all children
educated otherwise than at school,
ensuring there has been an up-to-date
review; there is a system to organise
the meetings; and there is sufficient time
to make decisions within the required
timescales

make a decisi amend it

> pay £450 r}? e the distress,
uncertaint s ime and trouble it
caused >\
/\ 7

> apologise to Polly a family
> promptly issuec@ d EHC plan or

> check a sample of cases to understand
whether the issues highlighted in this
case extend to SEND cases in general,
and whether there is enough capacity to
meet statutory duties

> report the findings of the two audits to
the relevant council scrutiny committee

Fin
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https://www.lgo.org.uk/decisions/education/special-educational-needs/18-011-760

Amending or ceasing a plan

When a council-proposes to amend a plan it must
send the parent or young person a copy of the
current plan.and.an amendment notice detailing the
proposed-amendments. It must include evidence to
support-the proposed changes.

A council may end a plan if it is no longer
responsible for the child or young person, or if it
decides it is no longer necessary to maintain the
plan.

A lack of resources should never be the primary
factor in deciding whether to amend or cease an
EHC plan. Decisions must be made on the basis of
need and evidence.

Not going to plan?
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https://www.lgo.org.uk/decisions/education/special-educational-needs/17-009-618

Kuba's story (continued)

An individual remedy
The council agreed to:
> apologise to Kuba and his family

> pay £4,700 to recognise loss of support,
uncertainty, distress and time and
trouble caused

Service improvements for all
The council agreed to:

> audit all other out of area placements
that were moved, to ensure decisions
were based on need, not resources —
and act if they were not

review procedures to ensure it meets it
duties around EHC plan timescales and
providing support

revise its local offer so it properly reflects
provision available

take action to ensure transition planning
work begins in Year 9

Not going to plan?




Voice of the young person

One of the main changes.in the 2014 Act and Code
was an emphasis on’the participation of young
people in discussions and decisions about their

own support,-and-at a strategic level. Councils

must consider whether some young people require
support-to-express their views, such as an advocate,
and should have arrangements in place to engage
with them directly.

The rights of young people older than 16 to make
decisions is subject to their capacity to do so,

which is set out in the Mental Capacity Act. The
presumption is young people have capacity to make
their own decisions unless proven otherwise. Young
people can ask a parent to act on their behalf.

We expect councils to engage with young people
directly about complaints unless they have asked
their parent to be their representative or they lack the
capacity to bring the complaint themselves.

Not going to plan?
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An individual remedy

The council agreed to: ((
B
1,
> pay £2,650to réscénise missed support
and time and trouble complaining

> apologise

Service improvements for all
The council agreed to:
> review its training, resources and policies

> ensure accurate records are kept,
particularly where there are disputes or
disagreements

Not going to plan?
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Transition to adulthood

EHC plans should be reviewed and amended to
give sufficient time for planning and commissioning
of placements'when<a child or young person moves
between phases of education.

Transition-planning for adulthood should start in
Year 9. Councils have statutory duties to consider
the educational needs of the young person, whether
a young person is likely to need care and support
after they reach 18°, and whether their carer’s needs
might change. The Code sets out the importance of
a full programme of provision that covers five days

5. Care Act ‘Child Needs Assessment’

a week for young adults with an EHC plan. Parents

and young people can request personal budgets for
both the education and care elements of their EHC

plan.

Councils need to ensure health, education and social
care services work together to ensure a smooth
transition post 18; that it engages with the young
person directly, and provides accurate and timely
advice about associated matters, like transport to

Not going to plan?
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https://www.lgo.org.uk/decisions/education/special-educational-needs/16-012-609

Rikesh’s story (continued)

An individual remedy
The council agreed to:
> apologise to Rikesh and his father

> reimburse and pay future costs
for transporting Rikesh until new
arrangements are in place to relieve his
father of the responsibility

> pay £2,100 for lost support and time and
trouble complaining

Service improvements.for all

The council agreed to:

> update published information on
eligibility for post-19 transport, and
include clear complaint processes in its
new transport policy

review EHC procedures and train staff
where needed, particularly on transport
duties and transition planning

review all cases of 19-25 year olds with
an EHC plan naming a setting, but not
currently receiving free transport

Not going to plan? 28



Scrutiny and the role of councillors

Councils and all other bodies providing local public services should be accountable to the people
who use them. The Ombudsman was established by Parliament to support this. We recommend
a number of key questions that councillors, who have a democratic mandate to scrutinise the way
councils carry out their functions, can consider asking.

How does your council:

> have resources and systems in place to meet statutory timescales for EHC assessments’‘and
annual reviews?

> have strong partnerships at a senior level in health, education and social care to’jointly
commission services for EHC assessments and provision, and to address problems and
complaints when they arise?

> have processes in place to consider joint funding between services and resolve funding
disagreements between health, care and education?

> provide clear guidance to professionals who provide evidence for EHC assessments as to the
level of detail and specificity required in their reports'to_enable SEN officers to draft thorough
and legally compliant EHC plans?

> embed complaint systems into any new delivery arrangements and provide clear advice and
signposting to families who need to make a.complaint?

> obtain the consent of young people-with capacity, when a complaint is raised on their behalf — or
empower them to speak up in their own right?

> provide all relevant officers with training on the law for children and young people with SEN and
disabilities?

> have systems in placeto check that provision in an EHC plan has been secured and is being
provided to the-child-oryoung person?

> ensure any changes to policies or eligibility criteria are checked by legal advisers to ensure the
new service standard is lawful? We advise councils to keep to the wording in law and guidance
as much as possible to avoid misunderstanding of the legal tests to be applied.

>, “ensure Panel decisions are transparent and properly take into account the needs and evidence
presented, with clear reasoning recorded? Parents and young people should be able to
understand how a decision has been reached.

> learn lessons from complaints received, including identifying any systemic issues which may

affect others?
ik
\ ’
29

Not going to plan?



LocaliGovernment and Social Care

Ombudsman
PO Box 4771
Coventry

CV4 OEH

Phone: 0300 0610614
Web:  www.lgo.org.uk
Twitter: @LGOmbudsman
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