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Delegated Powers and Law Reform
Committee

The remit of the Delegated Powers and Law Reform Committee is to consider and report on
the following (and any additional matter added under Rule 6.1.5A)—

(a) any—

(i) subordinate legislation laid before the Parliament or requiring the consent of the Parliament
under section 9 of the Public Bodies Act 2011;

(ii) [deleted]

(iif) pension or grants motion as described in Rule 8.11A.1; and, in particular, to determine
whether the attention of the Parliament should be drawn to any of the matters mentioned in
Rule 10.3.1;

(b) proposed powers to make subordinate legislation in particular Bills or other proposed
legislation;

(c) general questions relating to powers to make subordinate legislation;

(d) whether any proposed delegated powers in particular Bills or other legislation should be
expressed as a power to make subordinate legislation;

(e) any failure to lay an instrument in accordance with section 28(2), 30(2) or 31 of the 2010 Act;
(f) proposed changes to the procedure to which subordinate legislation laid before the
Parliament is subject;

(g) any Scottish Law Commission Bill as defined in Rule 9.17A.1; and

(h) any draft proposal for a Scottish Law Commission Bill as defined in that Rule.

(i) any Consolidation Bill as defined in Rule 9.18.1 referred to it in accordance with Rule 9.18.3.

m http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/
delegated-powers-committee.aspx

@ dplr.committee@parliament.scot

@' 0131 348 5212
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Introduction

1.

The European Union (Withdrawal) Bill (“the Bill”) was published on 13 July 2017. It
received its First Reading in the House of Commons on that day and its Second

Reading on 7" and 111 September 2017. This is a bill of immense significance and
subject to considerable debate.

As the Committee makes this report the Bill has progressed to the Committee
Stage. This report refers to the Bill at introduction in the House of Commons. The
Committee fully expects that the Bill will be subject to amendments. At the same
time, this Parliament will continue to reflect on how it might build on its scrutiny
processes as further information emerges about the timing and scale of the
subordinate legislation project under the Bill. Accordingly, the Committee would
expect to return to its consideration of the Bill in the near future.

The Committee’s report is on the Legislative Consent Memorandum (LCM) for the
Bill rather than on the Bill itself. The Finance and Constitution Committee is the lead
committee for consideration of the LCM and therefore the Committee directs this
report to that Committee.
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The Bill

4.

The Explanatory Notes to the Bill state that the Bill performs four main functions. It:
* repeals the European Communities Act 1972;

» converts EU law as it stands at the moment of exit into domestic law before the
UK leaves the EU;

» creates powers to make secondary legislation, including temporary powers to
enable corrections to be made to the laws that would no longer operate
appropriately once the UK has left the EU and to implement a withdrawal
agreement; and

* maintains the current scope of devolved decision-making powers in areas
currently governed by EU law.

The Legislative Consent Memorandum

5.

10.

1.

The Committee is considering the LCM for this Bill. That LCM was lodged by the
Scottish Government on 12 September 2017.

LCMs are lodged in relation to bills under consideration in the UK Parliament which
contain what are known as “relevant provisions”. These are provisions which:

+ change the law for a purpose within the Scottish Parliament’s legislative
competence (its powers to make laws in areas of policy devolved to the
Scottish Parliament under the Scotland Act 1998); or

+ alter the legislative competence of the Scottish Parliament or the executive
competence of Scottish Ministers (their powers to govern).

The Bill is a relevant bill within Rule 9B.1.1 of the Scottish Parliament’s Standing
Orders as it makes provision applying to Scotland for purposes within the legislative
competence of the Parliament and alters that legislative competence and the
executive competence of the Scottish Ministers.

The Parliamentary Bureau referred the memorandum to the Finance and
Constitution Committee as lead committee for consideration of the Bill.

As the Bill contains provisions that confer new powers to make subordinate
legislation, the remit of this Committee is also engaged.

This Committee reports its conclusions on the relevant provisions in the Bill to the
Finance and Constitution Committee who will in turn make a report to the
Parliament.

In most circumstances, following the lead committee’s report on the memorandum,
the Scottish Government would lodge a Legislative Consent Motion to be taken in
the Parliament seeking the Parliament’s consent to the UK Parliament legislating on
devolved matters. The Scottish Government has indicated that it does not intend to
lodge such a motion because it cannot give its consent to the Bill as it stands.


http://www.legislation.gov.uk/ukpga/1998/46/contents
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12.

13.

14.

The Scottish Government has intimated that, depending on whether and how the
Bill is amended and the outcome of other negotiations with the UK Government, it
may lodge a supplementary LCM on this Bill in due course. That supplementary
LCM may potentially include a draft legislative consent motion.

It is extremely unlikely that this will be the Committee’s only report in relation to the
European Union (Withdrawal) Bill. This is a report on the Bill as introduced into the
House of Commons on 13 July 2017. However, the Bill is just beginning its
Committee Stage in the House of Commons and large numbers of amendments
have been lodged to the Bill. It seems highly likely that the Bill will be subject to
significant amendment in the course of its progress through the UK Parliament.

The Committee will also want to reflect further in future reports on more technical
drafting matters in relation to the Bill, which are currently being explored with the UK
Government.
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Committee consideration of the Bill

15.

16.

17.

18.
19.

Insofar as the powers conferred on the Scottish Ministers are concerned, the
Committee has taken the same approach to consideration of this Bill as it would
normally take on a bill. The Committee recognises the importance and unusual
nature of the Bill. However, it has focussed on the same four questions it asks on all
bills.

* Firstly, the Committee has considered whether it is appropriate to delegate the
powers the Bill proposes to confer on the Scottish Ministers. The Committee
has considered whether the matters proposed to be delegated are appropriate
for delegation or whether they would more appropriately be set out on the face
of the Bill. Is the need for such wide powers warranted and has sufficient
justification been provided? Has the right balance been struck between what is
on the face of the Bill and what has been left to secondary legislation?

» Secondly, the Committee has considered the breadth of the powers. It has
sought to assess whether they are appropriately drawn and whether they could
be expressed in a way that makes it clearer how the powers will be exercised.

» Thirdly, the Committee has considered the correlation between the policy
intention as expressed in the Delegated Powers Memorandum and what the
Bill enables the Scottish Ministers to do in exercise of the powers.

» And fourthly, the Committee has considered whether the powers are subject to
an appropriate level of parliamentary scrutiny.

However there are further issues which arise due to the unique nature of this Bill,
concerning the powers of UK Ministers, which the Committee has also focussed on.

» The Bill confers powers on UK Ministers, concurrent with those of the Scottish
Ministers, to make regulations relating to matters within devolved competence.
The Committee has accordingly considered questions about scrutiny of the
choice which will allow either UK or Scottish Ministers to bring forward
legislation in devolved areas.

+ The Committee has also considered the question of scrutiny by the Scottish
Parliament, in those cases where the choice is exercised in favour of bringing
forward subordinate legislation in the UK Parliament rather than the Scottish
Parliament.

» Finally, the Committee has considered other unique features of the Bill, such as
the ability of UK Ministers to modify the constitutional settlement.

To inform its consideration of the Bill, the Committee issued a call for evidence to
individuals and organisations and also promoted the call for evidence on its website
and via Twitter.

The submissions received are listed at Annex A.

The Committee also held oral evidence sessions on 26 September, 24 October and
8 November 2017. Evidence was taken from bodies representing the legal sector,


https://twitter.com/SP_subleg
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20.

academics, environmental bodies, the Scottish Government and the UK
Government. This information can also be found in Annex A.

The Committee thanks those who informed its consideration of the LCM.

Parliamentary processes and procedures

21.

22.

23.

24.

This Bill has raised the public profile of the scrutiny of secondary legislation. There
are frequent references in the media to secondary legislation and the scrutiny
arrangements attached to it. Nevertheless this terminology is still unfamiliar to
many. Yet it is crucial to understanding this report and the basis for the Committee’s
recommendations.

The Committee has confidence in the robustness and thoroughness of the Scottish
Parliament’s existing processes for the scrutiny of secondary legislation.

The Committee recognises that concerns have been raised about the adequacy of
parliamentary processes to deal with the expected volume of secondary legislation.
The Committee believes that for the most part the processes in the Scottish
Parliament are sufficiently flexible to enable the Parliament to meet the demands of
additional and complex secondary legislation under this Bill.

At Annex B there is an explanation of the Scottish Parliament’s processes and
procedures and how these differ from the processes and procedures in the UK
Parliament.

Broad Powers

25.

26.

27.

An unprecedented volume of changes to our laws will be required to be made to
provide for a legally competent withdrawal from the EU. Moreover these changes
will need to be made in a relatively short period. In order to provide the flexibility
needed to support the Brexit negotiations, the Bill proposes delegating wide
legislative powers to UK Ministers and the Ministers of devolved administrations.
This means that legislation of a type which might in normal circumstances be
brought to the UK Parliament or to the devolved legislatures through primary
legislation will instead be made by secondary legislation. This enables Ministers to
act quickly and flexibly, but it provides fewer opportunities for detailed parliamentary
scrutiny.

The most critical question this Committee must answer on this Bill is whether it is
appropriate for the Parliament to delegate power to Ministers. The primary purpose
of a parliament is to legislate and therefore if it is to delegate that primary purpose it
must give thorough and careful consideration to that decision. It is undeniable that
there are circumstances where it is appropriate to hand that power over. For
example, highly detailed process-related matters would, for the most part, normally
be expected to be dealt with in secondary legislation. It would be an inappropriate
use of parliamentary time to include such matters in primary legislation.

However, there are other times where it is less clear that granting power to
Ministers to make secondary legislation is appropriate. This Committee and its
predecessor committees over more than one session of the Parliament have

5
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consistently raised concerns about the use of so-called framework legislation,
where the powers are broad, ill-defined and appear to be a substitute for considered
policy development.

28.  This Bill confers extremely broad powers on Ministers, the limits of which are
unclear. In any normal circumstances the conferral of such wide powers would be
unacceptable. It was suggested to the Committee, however, that these were unique
circumstances and therefore wide powers were unavoidable.

29. Professor Alan Page expressed this sentiment:

E2 “I am conscious that this discussion is taking place while the legislation is being
enacted against the background of a challenge on a scale that is
unprecedented outside wartime. It is important not to lose sight of just how big
the task is...It is understandable, therefore, that broad powers should be sought
to address the consequences, not knowing what all those consequences are at

the moment at which the powers are being sought.”
30. This was echoed by Professor Stephen Tierney:

) “My view of the bill might seem a little paradoxical. When | look at the powers, |
can see that they are very, very broad and raise real constitutional concerns.
However, when | ask myself how one would go about it in a different way, | find
it difficult to come up with a concrete alternative that would, constitutionally, be
better and that would make the process manageable, because we are talking
about a very short period of time and a massive body of law that must be dealt

with."!
31.  However, Dr Tobias Lock was not so persuaded on the need for broad powers:

B2 “Itis questionable whether these powers are entirely appropriate. There is
admittedly a need for powers to correct retained EU law where it would
otherwise not work. For instance, references to EU law in these instruments will
need to be corrected. Equally, EU law may provide for a reporting duty to the
European Commission, which after Brexit becomes redundant and must either
be replaced or removed. However, the breadth of these powers — based on a
definition of ‘retained EU law’ that goes beyond what is technically necessary in
order to salvage existing provisions and keep the legal system functioning —

would seem to be both unprecedented and ill-defined.”"

32.  One of the principal concerns raised with the Committee related to the level of
discretion available to Ministers in the exercise of these powers. This concern was
formed on the wording of Clause 7, but applies equally to the equivalent power of
the Scottish Ministers in Part 1 of Schedule 2. Witnesses suggested that the
discretion in Clause 7 will enable Ministers to use the powers to make policy

i Delegated Powers and Law Reform Committee, Official Report, 26 September 2017, col.
4.

i Delegated Powers and Law Reform Committee, Official Report, 26 September, cols.
38-39.

it Written submission to the Delegated Powers and Law Reform Committee from Dr Tobias
Lock.
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33.

34.

35.

36.

37.

38.

39.

40.

41.

changes rather than the mechanistic changes the UK Government has explained
the Bill is designed to make.

Clause 7 (and the equivalent power in Part 1 of Schedule 2) gives Ministers powers
to make regulations which they consider appropriate to “prevent, remedy or
mitigate” any failures of retained EU law to operate effectively or any other
deficiency in retained EU law.

The Bill is described by the UK Government as a straightforward exercise in getting
the statute book into shape as a consequence of Brexit—in other words, as a
technical, tidying-up exercise. The Delegated Powers Memorandum refers to
Ministers having the power by regulations to make “necessary” corrections to the
statute book.

Robin Walker MP, Parliamentary Under-Secretary of State for Exiting the European
Union, explained to the Committee the intention behind the powers:

2 “The whole approach to the bill is about continuity and certainty as we go
through the process; it is not about making policy change.”"

However, it was suggested by witnesses that the word “appropriate” provided
Ministers with too much discretion in the exercise of their powers and that might
enable Ministers to make policy changes, contrary to what the Delegated Powers
Memorandum suggests.

Professor Page suggested that this discretion might allow for substantive policy
changes to be made under the guise of technical changes.

The Law Society of Scotland also expressed concern about the level of discretion

available to Ministers under the Bill. It suggested that replacing “appropriate” with

“necessary” would provide a greater sense of objectivity and would require a more
evidenced based approach, potentially avoiding policy driven changes.

Furthermore, Scottish Environment Link suggested that the powers in the Bill could
be constrained by a requirement that they must only be used to ensure that retained
EU law operates with equivalent scope, purpose, and effect to existing EU law, or to
implement any rights or obligations arising from negotiations with the EU on
withdrawal.

In relation to Clause 7, the Delegated Powers and Regulatory Reform Committee in
the House of Lords concluded that the concept of “appropriateness” provides scope
for UK Ministers “...to make regulations arising from EU withdrawal with an

extensive policy content across the whole of retained EU law.™"

That Committee recommended that the appropriateness test should be
“circumscribed in favour of a test based on necessity” as the Bill currently allows for

substantial policy changes that ought to be made only in primary Iegislation.Vi

iv Delegated Powers and Law Reform Committee, Official Report, 8 November, col. 8.

v House of Lords Delegated Powers and Regulatory Reform Committee’s Third Report of
session 2017-19.

vi House of Lords Delegated Powers and Regulatory Reform Committee’s Third Report of
session 2017-19.
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43.

44,

45.

46.
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The House of Lords Constitution Committee also concluded that the powers are
insufficiently constrained in this regard and leave open the possibility that the
powers could be used to make significant policy changes.

This lack of constraint is compounded by the vagueness and ambiguity within the
language used in describing the powers available to Ministers. In particular, the
Committee is concerned about the meaning of “deficiencies”. A broad interpretation
of that term could again provide Ministers with the power to make significant policy
changes without the need for primary legislation.

RSPB Scotland also highlighted the uncertainty about what constituted a technical
change and consequently the reach of the powers under the Bill. In practical terms,
RSPB Scotland and Scottish Environment Link expressed concern that the powers
could be used to remove or abolish governance or oversight arrangements currently

performed by EU bodies rather than simply replicating them. V!

The Committee explored these concerns with Michael Russell MSP, the Minister for
UK Negotiations on Scotland’s Place in Europe. In particular the Committee asked
for his perspective on changing the test from one of “appropriateness” to one of
“necessity”. He reflected that the powers should not be capable of being exercised
in a way that allows for significant policy changes and intimated that he was not
unsympathetic to the idea of narrowing the power.

The Committee explored with UK Ministers why they had adopted this
“appropriateness” test. Robin Walker MP explained to the Committee the need for
an “appropriateness test”:

E2 “...where for example, two different solutions may be possible, that does not
mean that either one of them is necessary. There is therefore a need for a
power to introduce the delegated legislation if it is appropriate, rather than just
where it is necessary, because the constraint of being necessary would lead to
some circumstances where we might not be able to take steps that you or |
would see as necessary, because there was a choice of two different ways of

addressing the issue.”""

Recommendations

47.

48.

The Committee reluctantly accepts that the unprecedented task of
modifying domestic legislation to preserve the statute book on leaving the
European Union, and the short timeframe in which it is to be done,
necessitates broad powers. In any other circumstances the conferral of
such wide powers would be inconceivable, but the Committee accepts that
in these circumstances the taking of wide powers is unavoidable.

However, the Committee considers that the powers should only be
available where Ministers can show that it is necessary to make a change to
the statute book, even if they cannot show that the particular alternative
chosen is itself necessary.

vii Delegated Powers and Law Reform Committee , Official Report, 24 October, col. 23.
vii Delegated Powers and Law Reform Committee , Official Report, 8 November, col. 8.
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49.

50.

51.

The Committee notes that Ministers confirmed that the powers are not to be
used to make policy changes. The Committee welcomes this. The powers
should not be used to make policy changes.

The Committee acknowledges that Ministers need to be able to make
choices between alternative options where a change is required in order to
remedy a deficiency in EU law. It is the Parliament’s role to scrutinise that
choice.

However, the Committee recommends that Ministers consider further the
suggestion made by other committees that the powers should be based on
a necessity test rather than an appropriateness test. It anticipates that it
should be possible to find some wording which would restrict Ministers to
using the power only where necessary, while still enabling a choice to be
made between competing solutions depending on which is most
appropriate.

Protection of Constitutional Statutes

52.

53.

54.

55.

56.

The Committee examined ways in which the powers of the UK Ministers and
Scottish Ministers could be constrained.

Clause 7(6)(f) provides that the Northern Ireland Act 1998 is effectively protected
from repeal or amendment by subordinate legislation made under the powers in this
Bill. Such protection is not afforded to the Wales Acts or the Scotland Acts.

The Delegated Powers Memorandum explains why the Northern Ireland Act 1998
has been given specific protection:

£ “The restriction on amending parts of the Northern Ireland Act 1998 is because
that Act is the main statutory manifestation of the Belfast Agreement and it
would not, therefore, generally be appropriate for a power with this breadth of
scope to be capable of amending that Act.”

The Committee explored with withnesses whether this protection should be extended
to the Scotland Act 1998.

Michael Russell MSP argued that the Scotland Act 1998 should be protected in the
same way as the Northern Ireland Act 1998:

£ “There should be a further restriction of the powers ...because the ability to
amend Northern Ireland devolution statutes is explicitly referred to in the bill, so
that it is not possible to amend them. | can see why it is the case, but | do not
think that it is right that there will be no power to amend Northern Ireland
devolution statutes while power to amend Welsh and Scottish statutes would

remain. We have made that concern absolutely clear.””

ix Delegated Powers and Law Reform Committee , Official Report, 24 October, col. 8.
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58.

59.
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The Committee notes the suggestion by Professor Tarunabh Khaitan, from the
University of Oxford, that a limit on enacting changes of constitutional significance
could be appropriate in the context of the powers in this Bill.

He argues that a “constitutional protection clause” would have the advantage of
limiting the power without restricting the overall flexibility of the power, and might
lessen the chances of the courts imposing a more maximalist restriction on using

the power to enact measures with constitutional implications.*

Robin Walker MP explained to the Committee that he appreciated the special
standing of the devolution Acts and highlighted that the Bill corrects as many
deficiencies as possible in those Acts on the face of the Bill in Part 2 of Schedule 3.
However, he suggested a power to correct deficiencies arising in these Acts is
necessary to avoid gaps in the statute book.

Recommendations

60.

61.

62.

The Committee supports the concept of a constitutional protection clause.
The Committee understands the justification for providing specific
protection to the Northern Ireland Act, however, the Committee equally
believes that protection should also be afforded to other constitutional
statutes including the Scotland Act 1998.

At the same time, the Committee recognises that the Scotland Act 1998 is
already amendable by way of secondary legislation. Significant
amendments made to that Act by secondary legislation, such as changes to
competence or to Ministers’ functions are, however, subject to scrutiny in
the Scottish Parliament.

It is not appropriate that matters of such constitutional import should be
amendable by secondary legislation that is subject to scrutiny in the UK
Parliament alone. Where it is considered necessary to amend constitutional
statutes such as the Scotland Acts this should be done in a way which is
subject to thorough and meaningful scrutiny in this Parliament.

Powers not available to the Scottish Ministers

63.

There are powers in the Bill that are available to UK Ministers, but not to the
Scottish Ministers. This section of the report considers these powers and suggests
whether or not they should also be conferred on the Scottish Ministers.

x T. Khaitan, ‘A Constitution Protection Clause for the Great Repeal Bill?’, U.K. Const. L.
Blog (19th Jul 2017) (available at: https://ukconstitutionallaw.org/)

10
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Clause 17: Powers to make consequential and transitional
provision

64.

65.
66.

67.

68.

Clause 17 contains a power to make such consequential provision as is considered
appropriate in consequence of the Bill. It also contains power to make transitional,
transitory or saving provision in connection with the Bill coming into force.

These powers are conferred on UK Ministers, but not the Scottish Ministers.

The Delegated Powers Memorandum explains the reason for taking the power to
make consequential provision:

g2 “This Bill creates a substantial change to the legal framework of the UK. The
Government is unable to identify, at this early stage, all the possible
consequential provisions required. In the circumstances, it would be prudent for
the Bill to contain a power to deal with consequential provisions by secondary
legislation. The power is limited to making amendments consequential to the
contents of the Bill itself, and not to consequences of withdrawal from the EU
which are addressed by powers already discussed.”

Kenneth Campbell QC, giving evidence on behalf of the Faculty of Advocates,
suggested that he could see value in the Scottish Ministers having this power:

E2 “One can clearly envisage that, if the Scottish Ministers exercised the powers
that are conferred elsewhere in the bill, consequential tidying-up things might

well need to be done.”™

The Committee explored with UK Ministers why the power had not been afforded to
the Scottish Ministers. Chris Skidmore MP, Minister for the Constitution, suggested
that it was not normal practice to confer such a power on Ministers in devolved
administrations. He did, however, highlight that the devolved administrations have
power to make consequential provision when they are exercising their powers
under schedule 2. Furthermore, he committed to listening to any concerns on this

issue.X"

Recommendations

69.

70.

The Committee recognises that ancillary powers of this nature have the
potential to have far-reaching effects. The need for their inclusion in a bill
has to be made out on a case by case basis.

At the same time, the Committee can see the potential for gaps to arise as a
consequence of this Bill in areas of legislation which solely affect the
Scottish Parliament or the powers of the Scottish Ministers. An example
might be in the statutory codes of interpretation which apply to Acts of the
Scottish Parliament and Scottish statutory instruments. These gaps may
not become clear until after the Bill is in force.

xi Delegated Powers and Law Reform Committee , Official Report, 26 September, col. 23.
xii Delegated Powers and Law Reform Committee , Official Report, 8 November, col. 11.
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71.  The Committee recommends that further thought be given to the question
of whether powers equivalent to those in clause 17 be conferred on the
Scottish Ministers, to enable them to plug any gaps arising as a
consequence of the Bill or in relation to transition to the new regime, within
Ministers’ extended legislative competence as conferred by this Bill. Such
an approach would enable the exercise of these ancillary powers to be
scrutinised in the Scottish Parliament.

Restrictions on the Scottish Ministers’ powers

72.  The Bill introduces the concept of “retained EU law” to describe the body of EU law
which will continue to have effect on and after exit day. Retained EU law comprises
the following areas of law:

+ existing domestic law relating to the EU or EU obligations (defined in the Bill as
“‘EU-derived domestic legislation”). This will include primary and secondary
legislation passed by the UK Parliament and the Scottish Parliament (clause 2);

« EU law that has direct effect (i.e. did not require the passing of primary or
secondary legislation) and applies to the UK immediately before exit day (but
sits outside domestic law) will become part of UK domestic law on exit day
(defined in the Bill as “direct EU legislation”) (clause 3); and

« directly effective rights under the EU Treaties (clause 4). This will include rights
of movement and residence.

73. The powers conferred on the Scottish Ministers are subject to some significant
restrictions which do not apply to the corresponding UK Ministers’ powers. These
include the restriction in Schedule 2, paragraph 3(1) that the Scottish Ministers only
have power to adjust existing EU-derived domestic law (not retained direct EU
legislation or anything which is retained EU law by virtue of clause 4, such as
directly effective Treaty rights).

74. The Committee explored with witnesses whether it was appropriate for the Scottish
Ministers to be precluded from having the power to amend retained direct EU
legislation and directly effective Treaty rights. The Committee received conflicting
evidence on this issue.

75.  Professor Page suggested that there is good reason for this restriction:

B2 “Itis probably worth keeping it in mind during our discussion that one of the
principles of the legislation is that it is intended to provide continuity of laws. If
you had four Governments—we have four Governments in the UK, not just
one— changing the law, it could be extraordinarily difficult for anyone to work
out what the law was. | would hesitate to object to that on the basis that they
can do it and we cannot, because of the potential consequence of everyone

being able to modify retained EU |aw.”Xiii

xii Delegated Powers and Law Reform Committee , Official Report, 26 September, col. 7.
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76.  Michael Russell MSP, however, argued that the Scottish Ministers should not have
these restrictions imposed upon them. The Minister argued that the concept of
retained EU law is not one that will stand still and therefore the argument that there
would be an ongoing consistent body of retained EU law was not one he found
persuasive. He also highlighted that devolution is predicated on subsidiarity and
accordingly there should be scope for variation with decisions made at the
appropriate level. He recognised, however, that there would be times where a

common framework would be appropriate."¥

77.  The Committee sought to understand from the UK Ministers why these restrictions
on the Scottish Ministers powers had been imposed.

78.  Robin Walker MP argued that the approach respects the frameworks of devolution
and respects the ability of the devolved legislatures to have their say on all the
issues, while ensuring that there is a process for dealing with the frameworks that

are required to continue functioning.*

Recommendations

79. The Committee notes that this is an immensely important issue and one
that is at the heart of shaping how common frameworks will work. This is a
policy issue.

80. The Committee appreciates that the Finance and Constitution Committee is
considering the issues around common frameworks and accordingly draws
that Committee’s attention to the evidence this Committee has taken on the
issue.

Fees and Charges

81.  Paragraph 1 of Schedule 4 of the Bill confers a wide power on UK Ministers and
devolved authorities to create fees and charges in connection with functions which
public bodies in the UK take on exit day, and also to modify those fees or charges.

82. The Delegated Powers Memorandum explains the purpose of the power:

£ “It enables UK ministers and devolved authorities to create fees and charges in
connection with functions that public bodies in the UK take on exit, where
appropriate, and also modify them in future. Whilst this power will not be used
in connection with every function being repatriated, it ensures ministers have
the flexibility to ensure the burden of specific industry-related costs does not fall
onto the general taxpayer (including in cases where EU institutions currently
charge).”

83.  As explained in the Delegated Powers Memorandum, the power goes beyond
enabling public authorities to recover the costs of their functions. It is wide enough

xiv Delegated Powers and Law Reform Committee , Official Report, 24 October, col. 10.
xv Delegated Powers and Law Reform Committee , Official Report, 8 November, col. 7.
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to enable taxation measures to be imposed, for example to cross-subsidise, or to
cover the wider functions and running costs of a public body, or to lower regulatory
costs for certain groups or sectors.

The Committee explored with UK Ministers why it is appropriate for taxation
measures to be included in subordinate legislation. Robin Walker MP explained the
need for the powers:

B2 “As part of the preservation of EU law, directly affected provision on how an EU
institution or agency can levy fees or charges on individuals will be converted
into domestic law. The bill enables us to preserve UK domestic fees and
charges that are connected with EU law under section 2(2) of the European
Communities Act 1972 and section 56 of the Finance Act 1973: we will repeal
the former, and the latter will no longer be exercisable in relation to EU
obligations on exit, which means that a replacement power to make and update
fees and charges is needed.

This is a very technical issue. | assure you that there is no intention to
introduce new taxes or use broad powers under the provisions; it is very much

about keeping things working in the way in which they have done previously.”x"i

The Committee also explored why it is appropriate for UK Ministers or devolved
administrations to sub-delegate the power to create fees or charges to a public
body, and for that body to impose those fees or charges administratively, rather than
by way of statutory instrument. Again Robin Walker MP contended that this was
about replicating the effect of arrangements that exist in the European Union.

The Committee is not persuaded by the Minister’s response regarding ensuring
equivalence with existing powers to impose fees or charges in respect of EU
functions. It notes that powers under the European Communities Act 1972 may not
be used to impose or increase taxation.

The Bill provides that where regulations under this power impose a new fee or
charge, the affirmative procedure will apply to scrutiny of those regulations. But
where subsequent regulations modify the fees or charges, the negative procedure
will apply. In theory then, successive governments may impose fee increases by
regulations subject only to scrutiny under the negative procedure. The Committee
asked UK Ministers why this was appropriate.

Again the UK Ministers contended that the approach was to replicate current
arrangements:

£ ‘I believe that the scrutiny procedures that you have referred to also reflect the
current scrutiny procedures for fees and charges. The creation of a new fee will
require the affirmative procedure, but its maintenance—updating it for inflation,

for example, and so on—uwill require only the negative procedure.”™""

I Recommendations

xvi Delegated Powers and Law Reform Committee , Official Report, 8 November, col. 14.
xvii Delegated Powers and Law Reform Committee , Official Report, 8 November, col. 15.
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89. The Committee expresses its concern about the ability of Ministers to
impose taxation measures in regulations made under Schedule 4.

90. It also agrees with the conclusions of the House of Lords Delegated Powers
and Regulatory Reform Committee regarding sub-delegation of this power.
Ministers should not be able to sub-delegate the power to create fees or
charges to a public body, enabling that body to impose those fees or
charges administratively rather than by way of statutory instrument. It
appears to the Committee that sub-delegating the power to charge fees in
this way will not create the transparency and certainty which business is
seeking following EU withdrawal.

91. The Committee also echoes the Delegated Powers and Regulatory Reform
Committee’s recommendation that the affirmative procedure should apply
to all regulations under Schedule 4 which introduce or increase fees. This
Committee has consistently in its various reports on delegated powers
made the point that applying the affirmative procedure to the first use of a
power, and the negative procedure to subsequent uses, is unacceptable in
principle. In this case such an approach would allow an initially very small
fee to be set by affirmative regulations, with a subsequent significant
increase imposed by negative regulations.

Legislative routes

92. Under the Bill there are three routes to address EU law deficiencies in domestic
legislation applying to Scotland and having a devolved purpose.""

* Regulations made by UK Ministers acting alone and laid in the UK Parliament;

* Regulations made by the Scottish Ministers acting alone and laid in the
Scottish Parliament;

* Regulations made by UK Ministers and Scottish Ministers acting jointly and laid
in both Parliaments.

93. The Bill does not regulate how decisions are to be made as to which Ministers
should exercise concurrent powers.

94. The Committee explored each of these routes, the issues arising in relation to the
different routes and what factors would precipitate the choice of a particular
procedure.

95. However, before looking at these individual routes it is worth reflecting on the
emphasis placed by Professor Tierney and Professor Page on the need for co-
ordination and co-operation between the different governments to progress the
legislation and decide on the most appropriate route.

xvii These 3 routes are equally available to remedy breaches of international obligations
arising from withdrawal, and to implement the withdrawal agreement.
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96. Professor Page proposed a particular model of co-operation:

E2 “I'would like to see a system whereby there was a high-level committee that
was responsible for the co-ordination of control and on which the devolved
Administrations would be represented, and which would have oversight of
departments’ legislative plans for what exactly would be done in the exercise of
the powers. It would have oversight of the division of labour between the UK
ministers and the Scottish ministers—what would be done on a UK-wide basis
and what would be done by Scottish ministers, Welsh ministers and, assuming
that the Northern Ireland Assembly is up and running again, their Northern
Ireland equivalents—and it would ensure that the kinds of safeguards that we
have been talking about in terms of the exercise of powers going no further

than is necessary and being appropriate were observed.”™*

Recommendations

97. Where there is scope for secondary legislation to be made following
different routes there must be clarity on which route is being pursued and
why. The Committee believes that co-operation and co-ordination between
governments is essential to the effective delivery of secondary legislation
under the Bill. Co-ordination and co-operation between governments
should, however, be in addition to and not a substitute for effective scrutiny
of secondary legislation by the UK Parliament and devolved legislatures. It
is for the legislatures to scrutinise that co-ordination and co-operation, and
the decisions which flow from it.

98. Essential to that effective scrutiny is co-operation and co-ordination
between legislatures.

Regulations made by UK Ministers acting alone and laid in the
UK Parliament

99. The powers to deal with deficiencies arising from withdrawal in connection with
devolved matters are wide and will allow UK Ministers to make regulations which
apply to Scotland and which cover both reserved and devolved matters.

100. In practice, it is often currently the case under the 1972 Act that the UK implements
EU obligations for Scotland and Wales in devolved areas. It will often make sense
for a uniform approach to, for example, administration of certain EU schemes to
apply throughout the UK, rather than bespoke provision being made by each
devolved administration. This represents a pragmatic approach to implementation.

101. Mindful of the experience of the implementation of EU obligations, Professor Page
suggested that this route would most likely be pursued frequently.”™

102. Two specific issues arose in the Committee’s exploration of this route:

xix Delegated Powers and Law Reform Committee , Official Report, 26 September, col. 9.
xx Delegated Powers and Law Reform Committee, Official Report, 26 September, col. 13.
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» what the process will be for consenting to UK Ministers legislating in devolved
areas; and

» how the Scottish Parliament will scrutinise legislation in devolved areas, and in
areas with a significant impact on Scottish interests, laid in the UK Parliament.

103. The Delegated Powers Memorandum indicates that, in the context of Clause 7, UK
Ministers would “not normally” use the power to amend domestic legislation in areas
of devolved competence without the agreement of the relevant devolved authority.

104. There is, however, no requirement on the face of the Bill for UK Ministers to obtain
the agreement of the relevant devolved authority.

105. Professor Page argued that this route should only be pursued with the formal
consent of the Scottish Ministers.

106. Michael Russell MSP also stressed the importance of having consent and
highlighted the amendments proposed by the Scottish and Welsh Governments to
include provision for a requirement for consent on the face of the Bill.

107. The Committee agrees that UK Ministers should only be able to legislate in
devolved areas with the consent of the devolved administration.

108. Such a consent process does not, however, provide an opportunity for the Scottish
Parliament to engage in the decision as to whether or not the Scottish Ministers
should be offering their consent.

109. The Minister, however, suggested to the Committee that a process of notification
equivalent to that under section 57(1) of the Scotland Act 1998 (which allows EU
obligations to be implemented in areas within devolved competence by UK
Ministers alone) would allow for the Parliament to hold the Scottish Ministers to

account.®™

110. Luke McBratney, giving evidence on behalf of the Scottish Government, expanded
on the section 57 process and how it applies to this Bill:

xxi Delegated Powers and Law Reform Committee, Official Report, 24 October, col. 14.
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€2 “The minister mentioned section 57 of the Scotland Act 1998, which is an
existing example of the UK Government being able to implement EU
obligations in devolved areas. That is done only at an administrative level, after
bilateral consultation and with the formal agreement of the Scottish ministers.
Scottish Government guidance on the use of that section requires that, when
giving consent to the implementation of an obligation through section 57, the
relevant portfolio minister should write to the convener of the Scottish
Parliament committee that deals with the subject matter and to the convener of
the Culture, Tourism, Europe and External Relations Committee.

That is the mechanism by which ministers are held accountable for their
decisions to agree to the use of section 57. | expect that that is the sort of
mechanism that is being discussed between Government and parliamentary
officials to cover the similar issue that is raised by the proposal in the Scottish
and Welsh Governments’ amendments to the bill that would require devolved
ministers’ consent before the UK Government can make regulations in

devolved areas.”™

Professor Page suggested that the section 57 process had not always provided an
effective means of holding the Scottish Ministers to account:

B2 “...the Scottish ministers have not necessarily been accountable for the
transposition of EU legislation. In other words, | assume that they have, in
some cases, agreed to the transposition of EU directives on a UK-wide basis

but kept completely quiet and not said a word about it to the Parliament.”™"

Recommendations

112.

113.

114.

115.

The Committee is of the view that the section 57 process is insufficient for
these purposes.

While the Committee believes that the Bill would be strengthened by
requiring the consent of devolved administrations before UK Ministers can
legislate in devolved areas, the Committee believes that there needs to be a
process for the Scottish Parliament to scrutinise the Scottish Ministers’
decision to consent before consent is given.

The section 57 process requires notification only after the consent has
been given and accordingly is not appropriate for these circumstances.

The Committee recommends that there should be a process whereby the
Parliament has an opportunity to scrutinise the Scottish Ministers’ position
before they grant their consent.

116.

The second issue relates to the Scottish Parliament’s scrutiny of instruments in
devolved areas, or areas with a significant impact on Scottish interests, which have
been laid in the UK Parliament.

xxii Delegated Powers and Law Reform Committee, Official Report, 24 October, col. 14.
xxiii Delegated Powers and Law Reform Committee , Official Report, 26 September, col. 12.
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117.

118.

119.

120.

121.

122.

The Scottish Parliament generally has no role in relation to the scrutiny of
secondary legislation passed by UK Ministers acting alone. With primary legislation
making provision in devolved areas, the Sewel Convention would apply. However,
that Convention is not applicable to secondary legislation. The Bill does not create
such a process.

The Committee considers that the Scottish Parliament should have a role in the
scrutiny of such secondary legislation under the EU (Withdrawal) Bill.

One option would be to build into the Bill a process for the Scottish Parliament to be
required to give its consent to the making of secondary legislation in devolved areas
in @ manner similar to that which it does for primary legislation.

Another option would be to require Ministers to lay instruments making provision in
devolved areas in both the UK Parliament and the Scottish Parliament, enabling
both Parliaments to scrutinise the instrument and both Parliaments to have a veto
over the instrument. (The Bill provides for such a procedure but does not make it
mandatory.)

The Committee notes however that both these options are likely to present
challenges in light of the limited time which will be available to pass the necessary
subordinate legislation before exit day.

The Committee would add that it envisages full dual Parliamentary scrutiny being
required only in areas of significance. Provided the Scottish Parliament is afforded
the opportunity for effective advance scrutiny of the Scottish Ministers’ choice to
consent to UK Ministers legislating in devolved areas (as recommended in
paragraphs 112 to 115 above), dual Parliamentary scrutiny could be reserved for
those areas of particular significance.

Recommendation

123.

The Committee believes that there should be a meaningful role for the
Scottish Parliament in scrutinising UK instruments making provision in
devolved areas or with a significant impact on Scottish interests and that
role should be capable of affecting the legislation. It urges the UK and
Scottish Government to reflect further on how that can be achieved within
the applicable time constraints, and to work with the Scottish Parliament to
find appropriate solutions. This is an area which the Commiittee is likely to
revisit in its further consideration of the Bill.

Regulations made by the Scottish Ministers acting alone and
laid in the Scottish Parliament

124.

125.

As noted earlier, the powers conferred on the Scottish Ministers are subject to some
restrictions. Nonetheless within the confines of these restrictions the Scottish
Ministers may make secondary legislation acting alone.

This route provides different challenges. At this stage with so much uncertainty
about the volume and types of regulations that will be laid in the Scottish Parliament
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it is impossible to offer any definitive views on the challenges that lie ahead or the
solutions to those challenges.

126. In the meantime the Committee has considered some of the challenges that might
arise out of large numbers of instruments being laid in the Scottish Parliament.

127. The Committee explored with withesses what the Scottish Parliament should be
doing to prepare for this potential large increase in secondary legislation as well as
what types of legislation it should be prioritising.

128. The Law Society of Scotland recognised that there may be a challenge with the
volume of legislation to be made under the Bill and suggested:

B2 “The creation of new bodies and associated expenditure, and issues that are
raised in the bill that would normally attract the affirmative resolution procedure,
could be prioritised. The House of Lords Constitution Committee suggested
that that could be broadened to include a considerable degree of scrutiny in
respect of issues of “significant policy interest or principle” that the Scottish

Parliament would see as being of value to it.”*"

129. Professor Tierney suggested that what is prioritised really depends on what
Governments intend to do with the powers. As already noted, the UK Government
has intimated that it will not use the powers to make significant policy changes. He
pointed out that if it keeps to its commitment and the powers are used only to
correct deficiencies to make legislation fit for purpose in the act of bringing it into UK
law then the issue of prioritisation is less profound. He suggested the focus should

be on ensuring that Ministers do not break that commitment.”*"

Recommendations

130. The Committee agrees with Professor Tierney that the Scottish Ministers
should not be using the powers to make policy changes and the Parliament
should be policing that.

131. The Committee also recognises that there is a strong probability that some
instruments will be more than technical, tidying up instruments. There is
the potential for large volumes of instruments to be laid and there needs to
be a process for these significant instruments to be identified and
submitted to greater scrutiny.

132. The Committee recognises the practical reality that, when dealing with high
volumes of EU-related SSis, Scottish Parliament committees may wish to
have as clear an indication as possible of which instruments are likely to be
most significant. Committees will also have to balance the consideration of
legislation relating to EU withdrawal with the domestic legislative
programme. The Committee considers that it would be valuable to lead
committees for EU withdrawal instruments to be ‘flagged’ where the
instruments meet certain criteria. This is a role which could be carried out
by this Committee.

xxiv Delegated Powers and Law Reform Committee, Official Report, 26 September, col. 26.
xxv Delegated Powers and Law Reform Committee, Official Report, 26 September, col. 47.
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133. It is expected that the Scottish Government may wish to provide, in
addition to the usual Explanatory and Policy Notes, an assessment of the
way in which each instrument modifies EU law, and of whether in doing so
it goes no further than necessary to deliver the policy intention of the Bill.
The UK Government has already made a commitment to include such a
statement in Explanatory Memoranda for Sis. With such information, the
Committee could, when considering individual SSls, provide an indication
to lead committees of the extent to which this Committee agrees with the
Scottish Government’s assessment of the effect of the instrument. If the
Committee identifies a discrepancy, lead committees could then decide
what further scrutiny they would wish to undertake.

134. The Committee considers that it is critical for the “flagging process” for instruments
to be supported by detailed accompanying information. The Committee explored
with witnesses what this accompanying information should entail.

135. Professor Page made some suggestions:

E2 “That should include the background to it; what it is designed to achieve; what
the result will be; why it is being done that way; and what sort of scrutiny it is
proposed to be subject to. All that information should be required, and the

requirement should be policed.”"
136. The Law Society of Scotland also made suggestions:

B2 “...we suggest that it would be useful for ministers to specify in the explanatory
notes to any instrument exactly what the instrument achieves and, if it is
intended to amend existing legislation, why it is necessary and whether it

makes a policy or purely technical change.*""

Recommendations

137. The Committee’s position is that instruments should be accompanied by
essential information (as noted below) to enable the subordinate legislation
project for EU withdrawal to be delivered on time and with an appropriate
level of scrutiny by the Parliament. It considers that each instrument should
be accompanied by a succinct overview of the following matters (although
this is not an exclusive list):

« an explanation of the existing EU law,
» the reasons for and effect of the proposed change,

+ a summary of the consultation carried out,

xxvi Delegated Powers and Law Reform Committee, Official Report, 26 September, col. 15.
xxvii Delegated Powers and Law Reform Committee, Official Report, 26 September, col. 30.
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« a statement explaining why the Minister considers the change
appropriate (or necessary),

* an indication of how the instrument should be categorised in relation to
the significance of the change proposed,

» the effect of the instrument in relation to Scotland.

138. ltis also critical to the scrutiny of instruments that this Parliament has a
clear indication of what is coming forward. To that end, the Committee
reiterates its request to the Scottish Government to provide detailed and
accurate information on forthcoming instruments as soon as itis in a
position to do so.

139. The Committee also encourages the Scottish Government to take steps to
ensure a steady flow of subordinate legislation to the Parliament, while
recognising the challenges posed by the anticipated need in many cases
for UK Parliament legislation to be laid first.

Regulations made by UK Ministers and Scottish Ministers
acting jointly and laid in both Parliaments

140. Where the Bill confers powers on the Scottish Ministers, UK Ministers also have
powers to act jointly with the Scottish Ministers. In such cases, the subordinate
legislation is considered by both the Scottish and UK Parliaments. The Bill does not
regulate how decisions are to be made as to where it would be appropriate for UK
and Scottish Ministers to act jointly, and there is no formal role for the Scottish
Parliament to scrutinise the choice made.

141. Charles Mullin, giving evidence on behalf of the Law Society of Scotland,
highlighted that it was unclear the circumstances in which this approach would be
adopted and contrasted that with the Scotland Act 1998 where it is clear when
concurrent powers are to be exercised.

142. Professor Page went further and suggested that it was unlikely that this route would
be pursued:

g2 “Of the three possible routes, | would leave to one side the joint exercise of
powers. | regard that as a non-starter, if only because it would require scrutiny

and approval in two Parliaments.”""

143. Chris Skidmore MP explained why provision had been made for it:

xxvii Delegated Powers and Law Reform Committee, Official Report, 26 September, col. 5.
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“At the moment, it provides a mechanism for allowing the devolved legislatures
to scrutinise legislation. It is likely to be used when a devolved Administration
requests that the UK Government legislate on its behalf but the appropriate
change in order to retain EU law is so significant that we agree that it would be
appropriate for the relevant devolved legislature to scrutinise the regulations,

too #XXiX

144. He highlighted that this approach has been taken in relation to the Water
Environment (Water Framework Directive) (England and Wales) Regulations 2017,
which consolidated existing legislation and implemented EU obligations to provide a
common strategic framework for the protection of the water environment in England
and Wales.

145. He further suggested that it was a new process and how it would be used was
evolving.

Recommendation

146. The Committee notes the Minister’s comments on the use of the joint
procedure. The Committee notes, however, that this is not a new procedure
for the Scottish Parliament and that one already exists in the Scotland Act
1998. The Committee can see value in a procedure for joint scrutiny where
matters are of such significance. The Committee would welcome further
clarity on the circumstances in which such a procedure might be used.

Scrutiny procedure

147. Having considered the powers themselves the Committee reflected on the level of
scrutiny attached to the powers.

148. The Scottish Ministers’ powers to deal with deficiencies, remedy breaches of
international law and implement the withdrawal agreement are subject to affirmative
procedure where the power is used to:

Establish a new public authority

Transfer an EU function to a newly created public authority
Transfer an EU legislative function to a public authority
Make provision relating to fees

Create or widen the scope of a criminal offence

Create or amend a power to legislate. (Sch.7, para. 1(4))

xxix Delegated Powers and Law Reform Committee, Official Report, 8 November, col. 16.
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In every other case negative procedure can be used, but Ministers have the choice
to apply affirmative procedure (Sch. 7, para. 1(5)). It is for the Scottish Ministers to
determine which to use and then to account to the Parliament for that choice. This
operates in the same way as the current power in section 2(2) of the European
Communities Act 1972.

Equivalent affirmative and negative procedures are provided for regulations made
by UK Ministers, Welsh Ministers and Northern Ireland departments, and for
regulations made jointly by UK Ministers and devolved authorities.

Affirmative vs negative procedure

151.

152.

153.

154.

155.

156.

The Committee considered the balance in the Bill in terms of what is subject to
negative procedure and what is subject to affirmative procedure. The Committee
explored with withesses whether the right balance had been struck.

Professor Page suggested to the Committee that a “minimalist” approach had been
taken to what must be subject to affirmative procedure. He further suggested that
the decision as to what procedure an instrument should be subject to should be a
matter for Parliament rather than Ministers, that Parliament should not always be on
“the receiving end of decisions”.

Professor Tierney was clear that the right balance had not been struck and that a
wider range of subjects should be required to be dealt with by instruments subject
to the affirmative procedure. At the same time, he suggested that the volume of
work to be done and the limited timeframe in which to do it, probably means that
applying the affirmative procedure to more provisions of the Bill would be
challenging.

The House of Lords Delegated Powers and Regulatory Reform Committee
expressed concern about the narrow range of matters that must be subject to the
affirmative procedure.

In particular, it highlighted its concern about the negative procedure being applied to
regulations amending primary legislation.”™

Furthermore, under Schedule 7, the affirmative procedure is required where the
regulations provide for any function of an EU body to be exercisable by a newly-
established body under clauses 7 to 9. However, where regulations transfer such
functions to an existing body the negative procedure can apply. The Delegated
Powers and Regulatory Reform Committee expressed concern about this too:

xxx House of Lords Delegated Powers and Regulatory Reform Committee’s Third Report of
session 2017-19.
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E2) “We are not convinced that there are sound reasons for this difference in
approach. The issues of how transferred functions should be configured in a
UK context, and which body is most appropriate to exercise particular
functions, are of equal importance in both cases, and arguably justify the
affirmative procedure in both cases.

It is suggested in paragraph 47(a) and (b) of the delegated powers
memorandum that a higher level of scrutiny is appropriate where functions are
transferred to a newly-established body because of the cost implications of
setting up the new body. There will be cost implications arising from the
transfer of functions (and how those functions are configured) whether it is a
new or old body that is given the functions. And in any case that seems to us to
be an unduly narrow basis for determining whether the affirmative procedure

should apply.”™

Recommendations

157.

158.

159.

160.

161.

The Committee notes the concerns expressed by the Delegated Powers and
Regulatory Reform Committee about the insufficient range of matters that
must be subject to the affirmative procedure. The Committee also notes
that committee’s suggestion that the affirmative procedure should be
applied to regulations which transfer functions from an EU body to an
existing UK body.

The Delegated Powers and Regulatory Reform Committee also
recommended that regulations amending or repealing primary legislation
should be subject to the affirmative procedure.

The Committee understands from the Delegated Powers Memorandum that
changes to primary legislation using the secondary legislation powers in
the Bill are intended to be minor and mechanistic. If that is the case then
the negative procedure may be the right one. However the Bill as drafted,
as the Committee has commented on already, also enables substantive
changes to be made to primary legislation in instruments subject to the
negative procedure.

The Committee considers that the starting point in considering delegated
powers is that regulations amending primary legislation should be subject
to the affirmative procedure. However it recognises that powers must be
considered in the context of the Bill in which they arise. The context here is
that the EU withdrawal project is likely to require numerous minor
amendments to be made to primary legislation.

The Committee is of the view that the Scottish Parliament’s processes for
the scrutiny of secondary legislation are robust and allow for effective
scrutiny of instruments irrespective of the procedure attached to them.

xxxi House of Lords Delegated Powers and Regulatory Reform Committee’s Third Report of
session 2017-19.
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162. However, the Committee recognises that where Ministers have a choice as
to which procedure to adopt they will most likely choose the procedure
subject to a lower level of scrutiny. The Committee would be concerned if
the powers were exercised to make substantive policy changes to primary
legislation using the negative procedure.

163. The Committee suggests that further work should be done to identify
further categories of significant actions or impacts which ought to attract
the affirmative procedure, in addition to those in the Schedule 7 list. It may
be possible for these to be identified on an informal basis, without the need
to be written into the Bill.

Enhanced procedure

164. The Committee also examined whether there should be provision for an enhanced
form of affirmative procedure on the face of the Bill to attach to instruments making
particularly significant provisions.

165. Scottish Environment Link suggested to the Committee that this would be one way
of maximising the opportunity for stakeholders to engage in the development of
regulations.

166. Professor Tierney suggested that there would be value in such a procedure, but at
the same time made the point that the Bill really should not be used for matters that
would prompt the need for an enhanced form of affirmative procedure. The real
issue, he said, was that the Bill should be constrained in a way that such significant

matters cannot be pursued under it.**"

Recommendations

167. The Committee recognises that the timescales for making instruments prior
to exit day may make the use of an enhanced scrutiny procedure deeply
challenging from a practical perspective.

168. Nonetheless the Committee can see that if the powers continue to be as
wide as currently drafted there could be an argument for making provision
for such a procedure. The Committee also notes that this would have the
benefit of enabling stakeholders as well as the Parliament to engage in the
development of regulations.

169. The Committee also recommends that, in the interests of good scrutiny and
allowing stakeholders to engage, the Scottish Government should publish
drafts of regulations for consultation as soon as they are ready. The
Committee encourages the Scottish Government to do so as soon as
practicable.

xxxii Delegated Powers and Law Reform Committee, Official Report, 26 September, col. 47.
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Made affirmative procedure

170.

171.

172.

173.

174.

175.

176.

177.

178.

The proposed scrutiny procedures for all the powers are set out in Schedule 7,
Parts 1 and 2.

The Schedule provides for a made affirmative procedure to apply to instruments
made under powers conferred on UK Ministers in certain urgent cases.

The made affirmative procedure enables Ministers to make legislation before it is
approved by Parliament. After making it must be laid before Parliament for
approval. The approval must be given within one month of laying otherwise the
instrument ceases to have effect.

The Delegated Powers Memorandum explains the need for this urgent procedure:

2 “The made affirmative procedure will be available as a contingency should
there be insufficient time for the draft affirmative procedure for certain
instruments before exit day. ... The Government believes that the exceptional
circumstances of withdrawing from the EU might necessitate the use of the
made affirmative procedure.”

This procedure is currently only available to UK Ministers.

The Committee asked Michael Russell MSP whether the Scottish Ministers would
be seeking this procedure. The Minister suggested that he was unclear as to why
UK Ministers had taken this procedure and in what circumstances they envisaged
making use of it. Once sure of its purpose, however, the Minister suggested that the
Scottish Ministers may wish to have an equivalent procedure.

Given the Minister’'s comments the Committee explored with UK Ministers the
circumstances in which the procedure might be used.

The Committee notes, however, that the House of Lords Select Committee on the
Constitution raised concern about the use of this power:

B “We acknowledge that there are likely to be significant time pressures for the
Government delivering the secondary legislation required to facilitate legal
continuity upon exit. We also acknowledge that regulations made by way of the
‘made affirmative’ procedure are time-limited in their effect. However, given the
significance of the issues at stake, and the breadth of the powers involved, we

are not convinced that urgent procedures are acceptable.”"

Robin Walker MP suggested to the Committee that he was willing to listen to views
on whether it would be valuable for the Scottish Ministers to have this procedure.
He suggested that it had not been included as it was for the Scottish Parliament to

set its own procedures. "

I Recommendations

xxxiii House of Lords Select Committee on the Constitution, 3rd Report of Session 2017-19.
xxxiv Delegated Powers and Law Reform Committee, Official Report, 8 November, Col 10.
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179. The Committee considers that there could be merit in such a procedure
being available for affirmative regulations laid in the Scottish Parliament. It
appears that the Scottish Ministers are just as likely, if not more likely, to
have to make urgent instruments as the UK Ministers. For example, there
may be circumstances where the Scottish Ministers will have to wait to see
an approach taken by UK Ministers before making instruments, due to the
requirement for Scottish Ministers to legislate consistently with
modifications made to certain retained EU law by UK Ministers. Accordingly
the time for the Scottish Ministers to make instruments may be even more
constrained.

180. However, the Committee notes the concerns expressed by the Constitution
Committee about the use of this procedure.

181. The Committee suggests that bringing secondary legislation into force
without prior parliamentary scrutiny should not become common practice.
It considers that a case by case analysis of the appropriateness of
procedures for making legislation without prior parliamentary scrutiny is
needed.

182. In relation to this Bill, the Committee recognises that the need to plug gaps
quickly in order to provide certainty and resolve problems which arise for
stakeholders, may in some circumstances make the use of a made
affirmative procedure suitable. Nonetheless, any such urgent procedures
should only be used where necessary and should not be an alternative to
thorough planning and timetabling.

Setting of the procedure

183. The Committee has reflected on the issue of who should be setting the procedure
for regulations. As noted earlier, the Bill specifies certain circumstances where the
affirmative procedure must apply, but otherwise it is open to Ministers to decide
what procedure should be attached to an instrument.

184. |n its report, The ‘Great Repeal Bill’ and delegated powers, ** the House of Lords
Select Committee on the Constitution recommended that, instead of the Bill stating
which procedure the secondary legislation should follow, the UK Government
should issue an explanatory note for each piece of secondary legislation which
makes a recommendation as to the appropriate level of parliamentary scrutiny that
it should undergo.

185. The UK Government has not followed this recommendation.

186. Professor Page suggested to the Committee that the decision on the choice of
procedure ought not to be taken by Ministers alone and there should be a
parliamentary committee contributing to that decision.

xxxv House of Lords Select Committee on the Constitution, 9th Report of Session 2016-17.

28



Delegated Powers and Law Reform Committee
Legislative Consent Memorandum on the European Union (Withdrawal) Bill, 54th Report, 2017 (Session 5)

187.

188.

The Law Society of Scotland echoed Professor Page’s view and highlighted the
Constitution Committee’s report:

g2 “...itis worth while to add that we looked at a House of Lords select
committee’s suggestion of a triage procedure, whereby a minister would
specify exactly what his regulations would do and the relevant Parliament could
then assess whether it agreed with the level of scrutiny that was being
proposed by the minister. The procedure would allow for regulations to be
considered under affirmative procedure rather than negative procedure, when

the Parliament considered that to be appropriate.”""x"i

Michael Russell MSP expressed a willingness to work with the Parliament on the
design of scrutiny procedures and advised the Committee that work was ongoing to
develop such mechanisms.

Recommendations

189.

190.

191.

192.

193.

The Committee considers that Scottish Ministers should not be setting the
procedure for instruments without the involvement of the Parliament.

The Committee believes that there should be a process to allow this
Parliament to require the Scottish Government to lay a proposed
instrument under the affirmative rather than the negative procedure. This
reflects the principle that the Parliament should be consulted on significant
issues before they can come into force, given that annulment of a negative
instrument is not always an option, depending on whether the instrument
has already taken effect.

On the basis of the information currently available, the Committee does not
think it necessary to establish a new committee to undertake the function
of considering the appropriate procedure for an instrument. However given
the anticipated volume of instruments, the Parliament may need to apply its
existing processes in new and flexible ways.

The Committee also encourages the Scottish Government to share
information as early as possible about the instruments it intends to bring
forward and the scrutiny procedure to be attached to them. The Committee
recognises that this is impossible at the moment, but such information
should be shared with the Parliament at the earliest possible opportunity to
enable the Parliament to plan effectively for the laying of instruments and
to identify any obvious anomalies in the proposed procedure to be attached
to an instrument.

The Committee’s recommendations here underline the importance of
further work being done to agree categories of significant actions or
impacts which ought to attract the affirmative procedure, as recommended
at paragraph 163 above.

xxvi Delegated Powers and Law Reform Committee, Official Report, 26 September, col 13.
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Stakeholder involvement
194. The Scottish Parliament was founded on the basis of four key principles:
+ Accountable

The Scottish Parliament is answerable to the people of Scotland. The Scottish
Parliament should hold the Scottish Government to account.

* Open and Encourage participation

The Scottish Parliament should be accessible and involve the people of
Scotland in its decisions as much as possible.

* Power Sharing

Power should be shared among the Scottish Government, the Scottish
Parliament and the people of Scotland.

* Equal Opportunities
The Scottish Parliament should treat all people fairly.
195. At the heart of all of these is a sharing of power with the people of Scotland.

196. Daphne Vlastari of Scottish Environment Link reflected to the Committee why public
involvement is so important in this process:

B2 “As we move forward, different statutory instruments will need to be looked at,
and frameworks will be considered for potential UK implementation. We would
like a clear mandate for transparency in scrutiny through the involvement of
Parliament and substantive stakeholder engagement. We highlight the fact that
the joint communiqué, which was mentioned in the previous evidence session,
makes no reference to stakeholder engagement. Unless there is a public and

transparent dialogue, we will not get the best legislative outcomes.” Vi

197. Legislation made under this Bill is likely to be voluminous, complex and undertaken
within a very tight timeframe.

198. The Scottish Parliament must do all it can to make sure that stakeholders can
engage with it and help shape the secondary legislation made under this Bill. In a
drive for pragmatism, the opportunity for stakeholder engagement should not be
lost. As Daphne Vlastari pointed out, without stakeholder engagement the best
legislation will not result.

Recommendations

199. The Committee reiterates its recommendation that, wherever possible,
regulations should be submitted for consultation as early as possible.
While some regulations may need to wait on the outcome of exit

xxxvii Delegated Powers and Law Reform Committee, Official Report, 24 October, col 23.
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200.

negotiations others can be progressed now and should be, so as to enable
that stakeholder engagement.

The Parliament should also do what it can to publicise opportunities to
engage with secondary legislation as well as explaining the process for the
scrutiny of secondary legislation to help people understand when the
opportunities for engagement and influence exist.
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Further scrutiny of the Bill

Recommendation

201.

The Committee welcomes the fact that both the UK Government and
Scottish Ministers have commissioned their officials to work together to
find solutions to some of the matters arising in relation to powers and
scrutiny processes under the Bill which affect the workability of the Bill.
The Committee will watch the progress which is made and hopes the
suggestions it makes in this report will aid that process and welcomes the
involvement of Scottish Parliamentary officials in that process. It also
anticipates that the Bill will be significantly changed following
amendments. Finally, while the Committee considers that the Parliament’s
procedures for scrutinising secondary legislation are robust, the
Committee will continue to reflect on those processes as further
information emerges about the timing and scale of the subordinate
legislation project under the Bill. The Committee intends to revisit the Bill
and reflect further on all these issues.
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List of Recommendations

The Committee makes the following recommendations:
Broad Powers

The Committee reluctantly accepts that the unprecedented task of modifying domestic
legislation to preserve the statute book on leaving the European Union, and the short
timeframe in which it is to be done, necessitates broad powers. In any other circumstances
the conferral of such wide powers would be inconceivable, but the Committee accepts that
in these circumstances the taking of wide powers is unavoidable.

However, the Committee considers that the powers should only be available where
Ministers can show that it is necessary to make a change to the statute book, even if they
cannot show that the particular alternative chosen is itself necessary.

The Committee notes that Ministers confirmed that the powers are not to be used to make
policy changes. The Committee welcomes this. The powers should not be used to make
substantive policy changes.

The Committee acknowledges that Ministers need to be able to make choices between
alternative options where a change is required in order to remedy a deficiency in EU law. It
is the Parliament’s role to scrutinise that choice.

However, the Committee recommends that Ministers consider further the suggestion made
by other committees that the powers should be based on a necessity test rather than an
appropriateness test. It anticipates that it should be possible to find some wording which
would restrict Ministers to using the power only where necessary, while still enabling a
choice to be made between competing solutions depending on which is most appropriate.

Protection of Constitutional Statutes

The Committee supports the concept of a constitutional protection clause. The Committee
understands the justification for providing specific protection to the Northern Ireland Act,
however, the Committee equally believes that protection should also be afforded to other
constitutional statutes including the Scotland Act 1998.

At the same time, the Committee recognises that the Scotland Act 1998 is already
amendable by way of secondary legislation. Significant amendments made to that Act by
secondary legislation, such as changes to competence or to Ministers’ functions are,
however, subject to scrutiny in the Scottish Parliament.

It is not appropriate that matters of such constitutional import should be amendable by
secondary legislation that is subject to scrutiny in the UK Parliament alone. Where it is
considered necessary to amend constitutional statutes such as the Scotland Acts this
should be done in a way which is subject to thorough and meaningful scrutiny in this
Parliament.

Powers not available to the Scottish Ministers

Clause 17: Powers to make consequential and transitional provision
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The Committee recognises that ancillary powers of this nature have the potential to have
far-reaching effects. The need for their inclusion in a bill has to be made out on a case by
case basis.

At the same time, the Committee can see the potential for gaps to arise as a consequence
of this Bill in areas of legislation which solely affect the Scottish Parliament or the powers
of the Scottish Ministers. An example might be in the statutory codes of interpretation
which apply to Acts of the Scottish Parliament and Scottish statutory instruments. These
gaps may not become clear until after the Bill is in force.

The Committee recommends that further thought be given to the question of whether
powers equivalent to those in clause 17 be conferred on the Scottish Ministers, to enable
them to plug any gaps arising as a consequence of the Bill or in relation to transition to the
new regime, within Ministers’ extended legislative competence as conferred by this Bill.
Such an approach would enable the exercise of these ancillary powers to be scrutinised in
the Scottish Parliament.

Restrictions on the Scottish Ministers’ powers

The Committee notes that this is an immensely important issue and one that is at the heart
of shaping how common frameworks will work. This is a policy issue.

The Committee appreciates that the Finance and Constitution Committee is considering
the issues around common frameworks and accordingly draws that Committee’s attention
to the evidence this Committee has taken on the issue.

Fees and Charges

The Committee expresses its concern about the ability of Ministers to impose taxation
measures in regulations made under Schedule 4.

It also agrees with the conclusions of the House of Lord’s Delegated Powers and
Regulatory Reform Committee regarding sub-delegation of this power. Ministers should
not be able to sub-delegate the power to create fees or charges to a public body, enabling
that body to impose those fees or charges administratively rather than by way of statutory
instrument. It appears to the Committee that sub-delegating the power to charge fees in
this way will not create the transparency and certainty which business is seeking following
EU withdrawal.

The Committee also echoes the Delegated Powers and Regulatory Reform Committee’s
recommendation that the affirmative procedure should apply to all regulations under
Schedule 4 which introduce or increase fees. This Committee has consistently in its
various reports on delegated powers made the point that applying the affirmative
procedure to the first use of a power, and the negative procedure to subsequent uses, is
unacceptable in principle. In this case such an approach would allow an initially very small
fee to be set by affirmative regulations, with a subsequent significant increase imposed by
negative regulations.

Legislative routes

Where there is scope for secondary legislation to be made following different routes there
must be clarity on which route is being pursued and why. The Committee believes that co-
operation and co-ordination between governments is essential to the effective delivery of
secondary legislation under the Bill. Co-ordination and co-operation between governments
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should, however, be in addition to and not a substitute for effective scrutiny of secondary
legislation by the UK Parliament and devolved legislatures. It is for the legislatures to
scrutinise that co-ordination and co-operation, and the decisions which flow from it.

Essential to that effective scrutiny is co-operation and coordination between legislatures.
Regulations made by UK Ministers acting alone and laid in the UK Parliament

The Committee agrees that UK Ministers should only be able to legislate in devolved areas
with the consent of the devolved administration.

The Committee is of the view that the section 57 process is insufficient for these purposes.

While the Committee believes that the Bill would be strengthened by requiring the consent
of devolved administrations before UK Ministers can legislate in devolved areas, the
Committee believes that there needs to be a process for the Scottish Parliament to
scrutinise the Scottish Ministers’ decision to consent before consent is given.

The section 57 process requires notification only after the consent has been given and
accordingly is not appropriate for these circumstances.

The Committee recommends that there should be a process whereby the Parliament has
an opportunity to scrutinise the Scottish Ministers’ position before they grant their consent.

The Committee believes that there should be a meaningful role for the Scottish Parliament
in scrutinising UK instruments making provision in devolved areas or with a significant
impact on Scottish interests and that role should be capable of affecting the legislation. It
urges the UK and Scottish Government to reflect further on how that can be achieved
within the applicable time constraints, and to work with the Scottish Parliament to find
appropriate solutions. This is an area which the Committee is likely to revisit in its further
consideration of the Bill.

Regulations made by the Scottish Ministers acting alone and laid in the Scottish
Parliament

The Committee agrees with Professor Tierney that the Scottish Ministers should not be
using the powers to make significant policy changes and the Parliament should be policing
that.

The Committee also recognises that there is a strong probability that some instruments will
be more than technical, tidying up instruments. There is the potential for large volumes of
instruments to be laid and there needs to be a process for these significant instruments to
be identified and submitted to greater scrutiny.

The Committee recognises the practical reality that, when dealing with high volumes of
EU-related SSls, Scottish Parliament committees may wish to have as clear an indication
as possible of which instruments are likely to be most significant. Committees will also
have to balance the consideration of legislation relating to EU withdrawal with the domestic
legislative programme. The Committee considers that it would be valuable to lead
committees for EU withdrawal instruments to be ‘flagged’ where the instruments meet
certain criteria. This is a role which could be carried out by this Committee.

It is expected that the Scottish Government may wish to provide, in addition to the usual
Explanatory and Policy Notes, an assessment of the way in which each instrument
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modifies EU law, and of whether in doing so it goes no further than necessary to deliver
the policy intention of the Bill. The UK Government has already made a commitment to
include such a statement in Explanatory Memoranda for Sls. With such information, the
Committee could, when considering individual SSls, provide an indication to lead
committees of the extent to which this Committee agrees with the Scottish Government’s
assessment of the effect of the instrument. If the Committee identifies a discrepancy, lead
committees could then decide what further scrutiny they would wish to undertake.

The Committee’s position is that instruments should be accompanied by essential
information (as noted below) to enable the subordinate legislation project for EU
withdrawal to be delivered on time and with an appropriate level of scrutiny by the
Parliament. It considers that each instrument should be accompanied by a succinct
overview of the following matters (although this is not an exclusive list):

» an explanation of the existing EU law,
+ the reasons for and effect of the proposed change,
* a summary of the consultation carried out,

+ a statement explaining why the Minister considers the change appropriate (or
necessary),

+ an indication of how the instrument should be categorised in relation to the
significance of the change proposed,

» the effect of the instrument in relation to Scotland.

It is also critical to the scrutiny of instruments that this Parliament has a clear indication of
what is coming forward. To that end, the Committee reiterates its request to the Scottish
Government to provide detailed and accurate information on forthcoming instruments as
soon as it is in a position to do so.

The Committee also encourages the Scottish Government to take steps to ensure a
steady flow of subordinate legislation to the Parliament, while recognising the challenges
posed by the anticipated need in many cases for Westminster legislation to be laid first.

Regulations made by UK Ministers and Scottish Ministers acting jointly and laid in both
Parliaments

The Committee notes the Minister’s comments on the use of the joint procedure. The
Committee notes, however, that this is not a new procedure for the Scottish Parliament
and that one already exists in the Scotland Act 1998. The Committee can see value in a
procedure for joint scrutiny where matters are of such significance. The Committee would
welcome further clarity on the circumstances in which such a procedure might be used.

Scrutiny procedure
Affirmative vs negative procedure

The Committee notes the concerns expressed by the Delegated Powers and Regulatory
Reform Committee about the insufficient range of matters that must be subject to the
affirmative procedure. The Committee also notes that committee’s suggestion that the
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affirmative procedure should be applied to regulations which transfer functions from an EU
body to an existing UK body.

The Delegated Powers and Regulatory Reform Committee also recommended that
regulations amending or repealing primary legislation should be subject to the affirmative
procedure.

The Committee understands from the Delegated Powers Memorandum that changes to
primary legislation using the secondary legislation powers in the Bill are intended to be
minor and mechanistic. If that is the case then the negative procedure may be the right
one. However the Bill as drafted, as the Committee has commented on already, also
enables substantive changes to be made to primary legislation in instruments subject to
the negative procedure.

The Committee considers that the starting point in considering delegated powers is that
regulations amending primary legislation should be subject to the affirmative procedure.
However it recognises that powers must be considered in the context of the Bill in which
they arise. The context here is that the EU withdrawal project is likely to require numerous
minor amendments to be made to primary legislation.

The Committee is of the view that the Scottish Parliament’s processes for the scrutiny of
secondary legislation are robust and allow for effective scrutiny of instruments irrespective
of the procedure attached to them.

However, the Committee recognises that where Ministers have a choice as to which
procedure to adopt they will most likely choose the procedure subject to a lower level of
scrutiny. The Committee would be concerned if the powers were exercised to make
substantive policy changes to primary legislation using the negative procedure.

The Committee suggests that further work should be done to identify further categories of
significant actions or impacts which ought to attract the affirmative procedure, in addition to
those in the Schedule 7 list. It may be possible for these to be identified on an informal
basis, without the need to be written into the Bill.

Enhanced procedure

The Committee recognises that the timescales for making instruments prior to exit day
may make the use of an enhanced scrutiny procedure deeply challenging from a practical
perspective.

Nonetheless the Committee can see that if the powers continue to be as wide as currently
drafted there could be an argument for making provision for such a procedure. The
Committee also notes that this would have the benefit of enabling stakeholders as well as
the Parliament to engage in the development of regulations.

The Committee also recommends that, in the interests of good scrutiny and allowing
stakeholders to engage, the Scottish Government should publish drafts of regulations for
consultation as soon as they are ready. The Committee encourages the Scottish
Government to do so as soon as practicable.

Made affirmative procedure

The Committee considers that there could be merit in such a procedure being available for
affirmative regulations laid in the Scottish Parliament. It appears that the Scottish Ministers
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are just as likely, if not more likely, to have to make urgent instruments as the UK
Ministers. For example, there may be circumstances where the Scottish Ministers will have
to wait to see an approach taken by UK Ministers before making instruments, due to the
requirement for Scottish Ministers to legislate consistently with modifications made to
certain retained EU law by UK Ministers. Accordingly the time for the Scottish Ministers to
make instruments may be even more constrained.

However, the Committee notes the concerns expressed by the Constitution Committee
about the use of this procedure.

The Committee suggests that bringing secondary legislation into force without prior
parliamentary scrutiny should not become common practice. It considers that a case by
case analysis of the appropriateness of procedures for making legislation without prior
parliamentary scrutiny is needed.

In relation to this Bill, the Committee recognises that the need to plug gaps quickly in order
to provide certainty and resolve problems which arise for stakeholders, may in some
circumstances make the use of a made affirmative procedure suitable. Nonetheless, any
such urgent procedures should only be used where necessary and should not be an
alternative to thorough planning and timetabling.

Setting of the procedure

The Committee considers that Scottish Ministers should not be setting the procedure for
instruments without the involvement of the Parliament.

The Committee believes that there should be a process to allow this Parliament to require
the Scottish Government to lay a proposed instrument under the affirmative rather than the
negative procedure. This reflects the principle that the Parliament should be consulted on
significant issues before they can come into force, given that annulment of a negative
instrument is not always an option, depending on whether the instrument has already
taken effect.

On the basis of the information currently available, the Committee does not think it
necessary to establish a new committee to undertake the function of considering the
appropriate procedure for an instrument. However given the anticipated volume of
instruments, the Parliament may need to apply its existing processes in new and flexible
ways.

The Committee also encourages the Scottish Government to share information as early as
possible about the instruments it intends to bring forward and the scrutiny procedure to be
attached to them. The Committee recognises that this is impossible at the moment, but
such information should be shared with the Parliament at the earliest possible opportunity
to enable the Parliament to plan effectively for the laying of instruments and to identify any
obvious anomalies in the proposed procedure to be attached to an instrument.

The Committee’s recommendations here underline the importance of further work being
done to agree categories of significant actions or impacts which ought to attract the
affirmative procedure, as recommended at paragraph 163 above.

Stakeholder involvement

The Committee reiterates its recommendation that, wherever possible, regulations should
be submitted for consultation as early as possible. While some regulations may need to
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wait on the outcome of exit negotiations others can be progressed now and should be, so
as to enable that stakeholder engagement.

The Parliament should also do what it can to publicise opportunities to engage with
secondary legislation as well as explaining the process for the scrutiny of secondary
legislation to help people understand when the opportunities for engagement and influence
exist.

Further scrutiny of the Bill

The Committee welcomes the fact that both the UK Government and Scottish Ministers
have commissioned their officials to work together to find solutions to some of the matters
arising in relation to powers and scrutiny processes under the Bill which affect the
workability of the Bill. The Committee will watch the progress which is made and hopes the
suggestions it makes in this report will aid that process and welcomes the involvement of
Scottish Parliamentary officials in that process. It also anticipates that the Bill will be
significantly changed following amendments. Finally, while the Committee considers that
the Parliament’s procedures for scrutinising secondary legislation are robust, the
Committee will continue to reflect on those processes as further information emerges
about the timing and scale of the subordinate legislation project under the Bill. The
Committee intends to revisit the Bill and reflect further on all these issues.
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Annex A

EXTRACTS FROM MINUTES OF THE DELEGATED POWERS AND LAW REFORM
COMMITTEE

22nd Meeting, 2017 (Session 5) Tuesday 27 June 2017

Decision on taking business in private: The Committee agreed to take items 5, 6 and 7
in private.

Work programme (in private): The Committee considered its work programme and
agreed to hold a business planning meeting on 29 August 2017. The Committee also
agreed to issue a call for evidence on the Repeal Bill during summer recess in the event
that an LCM is lodged which engages the Committee's remit.

23rd Meeting, 2017 (Session 5) Tuesday 5 September 2017

Decision on taking business in private: The Committee agreed to take item 7 in private.

Work programme (in private): The Committee considered its work programme and
agreed its approach to the consideration of the delegated powers provisions within the
European Union (Withdrawal) Bill and the Children and Young People (Information
Sharing) (Scotland) Bill.

26th Meeting, 2017 (Session 5) Tuesday 26 September 2017

Decision on taking business in private: The Committee agreed to take items 6, 7 and 8
in private.

European Union (Withdrawal) Bill: The Committee took evidence on the delegated
powers in the Bill from—

Professor Alan Page, Professor of Public Law, University of Dundee;
and then from—

Charles Mullin, Convener of the Constitutional Law and Human Rights Sub-
Committee, Law Society of Scotland; Michael Clancy, Director of Law Reform, Law
Society of Scotland; Kenneth Campbell QC, Faculty of Advocates.

European Union (Withdrawal) Bill (in private): The Committee considered the evidence
it heard earlier in the meeting.

European Union (Withdrawal) Bill: The Committee took evidence on the delegated
powers in the Bill from—

Professor Stephen Tierney, Professor of Constitutional Theory, University of
Edinburgh.

28th Meeting, 2017 (Session 5) Tuesday 24 October 2017

Decision on taking business in private: The Committee agreed to take items 8, 9 and
10 in private.
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Decision on taking business in private: The Committee agreed to take items 8, 9 and
10 in private.

European Union (Withdrawal) Bill: The Committee took evidence on the Legislative
Consent Memorandum from—

Michael Russell, Minister for UK Negotiations on Scotland's Place in Europe; Gerald
Byrne, Team Leader, Constitution and UK Relations Division; Luke McBratney, Policy
Officer, Constitution and UK Relations Division, Scottish Government

and then from—

Daphne Vlastari, Advocacy Manager, Scottish Environment LINK; Isobel Mercer,
Policy Officer, RSPB Scotland.

European Union (Withdrawal) Bill (in private): The Committee considered the evidence
it heard earlier in the meeting on the Legislative Consent Memorandum relating to the Bill.

30th Meeting, 2017 (Session 5) Wednesday 8 November 2017

Decision on taking business in private: The Committee agreed to take items 7, 8 and 9
in private.

European Union (Withdrawal) Bill: The Committee took evidence on the Legislative
Consent Memorandum from—

Chris Skidmore MP, Minister for the Constitution; Robin Walker MP, Parliamentary
Under-Secretary of State for Exiting the European Union, UK Government.

European Union (Withdrawal) Bill (in private): The Committee considered the evidence
it heard earlier in the meeting on the Legislative Consent Memorandum relating to the Bill.

31st Meeting. 2017 (Session 5) Tuesday 14 November 2017
Decision on taking business in private: The Committee agreed to take item 5 in private.

European Union (Withdrawal) Bill (in private): The Committee agreed the contents of a
report on the Legislative Consent Memorandum relating to the Bill.

INDEX OF ORAL EVIDENCE
26th Meeting, 2017 (Session 5) Tuesday 26 September 2017
Professor Alan Page, Professor of Public Law, University of Dundee;

Charles Mullin, Convener of the Constitutional Law and Human Rights Sub-Committee,
Law Society of Scotland; Michael Clancy, Director of Law Reform, Law Society of
Scotland; Kenneth Campbell QC, Faculty of Advocates;

Professor Stephen Tierney, Professor of Constitutional Theory, University of Edinburgh.

28th Meeting, 2017 (Session 5) Tuesday 24 October 2017
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Michael Russell, Minister for UK Negotiations on Scotland's Place in Europe; Gerald
Byrne, Team Leader, Constitution and UK Relations Division; Luke McBratney, Policy
Officer, Constitution and UK Relations Division, Scottish Government;

Daphne Vlastari, Advocacy Manager, Scottish Environment LINK; Isobel Mercer, Policy
Officer, RSPB Scotland.

30th Meeting, 2017 (Session 5) Wednesday 8 November 2017

Chris Skidmore MP, Minister for the Constitution; Robin Walker MP, Parliamentary Under-
Secretary of State for Exiting the European Union, UK Government.

INDEX OF WRITTEN EVIDENCE

Submissions received on the Legislative Consent Memorandum relating to the
European Union (Withdrawal) Bill

Dr. Tobias Lock, Edinburgh Law School (294KB pdf)
Dr. Serafin Pazos-Vidal, COSLA (192KB pdf)

Royal Society of Edinburgh (1.25MB pdf)

Scottish Environment LINK (260KB pdf)

NFU Scotland (285KB pdf)
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Annex B

This Annex sets out the main procedures for scrutinising subordinate legislation in the UK
Parliament and the Scottish Parliament. The procedures in each Parliament differ although
some of the terminology is the same. This annex focusses on the scrutiny process.

SCOTTISH PARLIAMENT
Scottish statutory instruments

Scottish statutory instruments (SSls) are made by the Scottish Ministers (or other
responsible authority such as the Lord President) on behalf of the Scottish Parliament.
They have the same legal status as primary legislation but the process for making this
form of law or amending it is quicker and involves less scrutiny.

They are usually in the form of regulations, orders, rules or schemes. They set out
technical details or administrative matters necessary for primary legislation to operate.
However, they can include any subject matter ranging from criminal penalties, licensing
schemes, implementing EU obligations, prescribing application forms, to providing
procedural rules.

Their content is limited by the terms of the primary legislation which authorises their use —
referred to as the enabling power or parent Act — and by the general rules on the
legislative competence of the Scottish Parliament set out in the Scotland Act 1998 . They
are also known as secondary, delegated or subordinate legislation. They cannot be
amended by the Parliament during the scrutiny process.

Procedures

The primary legislation which delegates the power to make the SSI determines the
procedure to which it is subject.

The Interpretation and Legislative Reform (Scotland) Act 2010 provides for three levels of
procedure (affirmative, negative and laid only). Within these procedures the types of
instrument and the scrutiny applied to them are set out below, starting with the instruments
to which the least scrutiny is applied—

Laid Only SSls

Instruments which are laid before the Parliament for technical scrutiny after they are made
but which the Parliament cannot reject are known as laid only SSls. (See table below for
scrutiny procedure.)

Negative SSls

Those which can be made and brought into force but which the Parliament can annul by a
vote in the Chamber (the most frequent type) are known as negative SSls. (See table
below for scrutiny procedure.)

Negative SSls require to be laid before the Parliament for at least 28 days (not counting
recess periods) before they come into force (the 28-day rule). This is to allow the
opportunity for scrutiny and a debate on annulment before the SSI becomes law. If an SSI
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does not allow for this 28-day period then the SSI is not invalid but Ministers must write to
the Presiding Officer explaining why the 28 day period was not allowed.

Affirmative SSls

Those which must be approved by a vote in the Chamber before they can be made are
known as affirmative SSls. (See table below for scrutiny procedure.)

Provisional affirmative

Those which deal with emergency situations — and which can be made and come into
force straight away but which require subsequent approval by the Parliament to remain in
force — are known as provisional affirmative SSIs. These are infrequent.

Super-affirmative

Those which require to go through a “pre-legislative scrutiny” period involving formal
consultation on a draft (or other additional requirements) followed by approval by a vote in
the Chamber before they can be made are known as super-affirmative SSis.

Bespoke procedures

The level of scrutiny is determined by the Parliament when the power is created, the
Parliament can choose to impose a different type of procedure or other pre-conditions
such as consultation or the preparation of supporting reports.

Scrutiny Committees

The Delegated Powers and Law Reform Committee (DPLRC) requires to report on an SSI
within 22 days (not counting recess periods) of it being laid before the Parliament (though
it aims to report within 20 days). This time period is because negative and affirmative
instruments then need to be considered by the committee concerned with the subject
matter (the lead committee).

DELEGATED POWERS AND LAW REFORM COMMITTEE

The Committee’s role is to scrutinise SSls on behalf of the Parliament to ensure that these
laws are within the powers the Parliament has delegated to Ministers in the parent Act — a
law which is not within the enabling powers is invalid and has no legal effect;

It does not rule on whether an SSl is invalid, only the courts can declare an SSI invalid;

An SSI may be rejected or annulled on policy grounds as well as because there are
concerns about its validity;

It reports to the lead committee and the Parliament so as to inform any decisions as to
approval or rejection of the instrument;

It checks the quality of each SSI to ensure that it is accurate, achieves the intended policy
and the drafting is clear to the end user.

Through exchange of correspondence and its reports it encourages and polices corrective
action by the Scottish Government and other rule making authorities.

Procedure
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Legal advisers attend committee meetings to provide assistance to the Committee as
required. The grounds for reporting are limited to those set down in Standing Orders . The
hierarchy below reflects the level of seriousness each ground (with (e) being the most
serious):

(e) there is a doubt that it is within the enabling powers (the legal term is ultra vires).

(f) concerns that the SSl is outwith the limits on legislative competence (it raises a
devolution issue) — because it relates to reserved matters or is incompatible with EU
law or the ECHR.

(i) the drafting of the SSl is defective — it fails to operate properly.

(c) the SSI seeks to have retrospective effect without authorisation for that in the
enabling power.

(g) the way the enabling powers have been used is unusual or unexpected.
(b) the SSI seeks to exclude a matter from review or challenge in the courts.
(h) the form or meaning of the SSI could be clearer.

(j) a negative SSI has been brought into force fewer than 28 days after it was laid (in
breach of the 28 day rule) or a laid only SSI has not been laid before it comes into
force.

(a) the SSI imposes (or fixes the amount of) a charge on the Scottish Consolidated
Fund, requires payments into the fund or to other parts of the administration for a
licence or services.

(d) there has been an unjustifiable delay in publication or laying of the SSI;

For any other reason which is not about the policy matters related to the SSI — most
commonly this ground is used to report minor drafting errors.

LEAD COMMITTEES

Lead committees consider the policy of the SSI. They cannot report until they have
received and considered the report by the DPLRC on the legal and technical merits of the
SSI. There are different levels of scrutiny applied according to whether the SSl is
affirmative, negative, or laid only.

Procedure

Affirmative SSls (& super-affirmative SSls & provisional affirmative SSls requiring
approval)

The lead committee reports to the Parliament on the instrument no later than 40 days after
the instrument has been laid before the Parliament.

The minister responsible for the SSI attends the lead committee to move a motion that the
committee recommends that the SSl is to be approved.

The lead committee votes on whether to recommend to the Parliament that the instrument
is to be approved.
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If the lead committee votes for approval the motion to approve the SSl is subsequently put
before the Parliament as a Parliamentary Bureau motion and voted on.

If the lead committee votes against the motion it is for the Parliamentary Bureau to decide
whether to schedule time for a motion to approve the instrument to be taken in the
Chamber and voted on.

Only if the SSlI is approved by the Parliament can the Scottish Ministers (or other
responsible authority) go ahead and make the SSI (or in the case of a provisional
affirmative SSI can it remain in force beyond the specified date).

Some SSis of political importance can proceed straight to a debate and vote in the
Chamber if the Parliament agrees — for example SSls setting out how local government is
to be funded for the coming year.

Negative SSls

The process for annulment of an SSI is normally triggered if a motion to annul the SSl is
put before the lead committee. Any member can put down a motion provided it is done
within 40 days of the instrument being laid (not counting recess periods). Here is an
example of such a motion:

That the Environment, Climate Change and Land Reform Committee recommends
that the Forestry (Environmental Impact Assessment) (Scotland) Regulations 2017
(SS12017/113 be annulled.

The lead committee votes on whether to recommend to the Parliament that the SSl is
annulled.

If the lead committee agrees to annul the instrument the Parliament is asked to vote on a
Bureau motion to that effect.

If the Parliament resolves to annul an SSI then what has been done under authority of the
instrument remains valid but it can have no further legal effect.

Following a resolution to annul an SSI the Scottish Ministers (or other responsible
authority) must revoke the SSI (make another SSI which removes the original SSI from the
statute book.) Ministers are not prevented from making another instrument in the same
terms and seeking to persuade the Parliament that the second instrument should not be
annulled.

LAID-ONLSY SSIS

Where an SSl is laid before the Parliament but is not subject to any procedure, the
following scrutiny arrangements apply.

Whilst the DPLRC reports on laid only instruments as normal, the lead committee is not
required to report on these instruments. The lead Committee may however report on these
instruments if it chooses to do so.

However, if a laid only instrument breaches laying requirements by coming into force less
than three days after it has been laid, the Scottish Government (or other responsible
authority) is required to provide an explanation to the Presiding Officer.
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The Delegated Powers and Law Reform Committee will consider the explanation as part of
its report. The lead committee is required to consider the explanation, although it is not
obliged to report on the instrument.

Flow Chart on Affirmative Instruments

FLOW CHART ON AFFIRMATIVE INSTRUMENTS
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Flow Chart on Negative Instruments

FLOW CHART ON NEGATIVE INSTRUMENTS
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ﬁ What are Scottish Statutory Instruments?
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UK PARLIAMENT

Types of statutory instruments

Statutory instruments (Sls) are made under the provisions of the Statutory Instruments Act
1946 in a variety of forms, most commonly regulations, rules and orders. The form to be
adopted is usually set out in the enabling Act.
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Other types of secondary legislation laid in the UK Parliament which are subject to either
affirmative or negative procedure include statutory codes of practice (eg the Highway
Code), treaties under the Constitutional Reform and Governance Act 2010 and
Immigration Rules.

Sl Procedure
There are four levels of parliamentary scrutiny:
* none;

* ‘negative’ instruments, which are only debated if a Member specifically requests a
debate;

 ‘affirmative’ instruments, which must be approved by both Houses of Parliament; and
» two-stage ‘super-affirmative’ instruments.
The two most commonly used procedures are:

» Affirmative procedure: both Houses of Parliament must expressly approve them.
About 20% of the annual caseload

* Negative procedure: become law without a debate or a vote but may be annulled by a
resolution of either House of Parliament (see annulment procedure below).About 80%
of the annual caseload

Parliament can accept or reject a statutory instrument but cannot amend it.

Levels of Delegation
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HOUSE o LLORDS

AFFIRMATIVE RESOLUTION PROCEDURE

Usually laid as drafts, Affirmative Sls must be approved by a separate debate in each
House before the Minister can sign them into law. Rarer “made affirmatives” become law
at once but must be confirmed by debate within a specified timeframe (28 or 40 days).

Affirmatives are normally debated by each House in a dedicated committee before being
agreed on the nod in the Chamber a few days later; in the Commons they are considered
in a Delegated Legislation Committee with a defined membership (see below), in the Lords
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they are routinely considered in Grand Committee, in which any Peer may participate.
More controversial Sls are taken in one stage in the Chamber.

Under Lords’ Standing Orders the debate on an affirmative S| may not take place until the
JCSI (see below) has reported on it. By convention the same also applies to SLSC reports.

In the Commons affirmatives are not routinely debated until after the JCSI has reported,
but there is no obligation to wait.

Annulment procedure

An affirmative instrument may be rejected on a simple vote or Members may put down a
motion that it “be not made”. This last occurred in the Lords in December 2012 — the draft
Legal Aid, Sentencing and Punishment of Offenders Act 2012 (amendment of Schedule 1)
Order.

NEGATIVE RESOLUTION PROCEDURE

Negative resolution Sls are formally laid before Parliament and automatically come into
force on a date specified in the text. By convention such Sls are not usually brought into
force less than 21 days after laying.

They may be rejected if a member wins a motion to annul within 40 sitting days (“the
prayer period” — set out in the 1946 Act).

Annulment procedure

Motions to annul a negative instrument can be tabled by Members of either House. In the
Commons, the motion is generally tabled as an Early Day Motion (EDM) couched in the
form of a prayer:

That an humble Address be presented to Her Majesty, praying that the Education
(Student Support) (Amendment) Regulations 2015 (S.1., 2015, No. 1951), dated 29
November 2015, a copy of which was laid before this House on 2 December 2015,
be annulled. EDM 892, 08.12.2015

The Government may allocate time to debate an EDM praying against an Sl that has been
signed by Shadow Ministers, but is not obliged to. A negative resolution Sl is debated in
the Commons only if there is sufficient opposition to it.

Debates on negative Sls in the Lords occur more frequently as any individual Peer may
put down a motion on it and time will be made available. A motion to annul is fatal if won
within 40 sitting days. Peers more usually use a motion to “regret” or “take note” of an
instrument which enables them to express a view without overturning the legislation.

It is very rare for a negative Sl to be annulled by either House. The House of Commons
last annulled a statutory instrument in October 1979, while the House of Lords last
annulled one in February 2000.

Scrutiny committees

HOUSE OF COMMONS AND HOUSE OF LORDS

Joint Committee on Statutory Instruments (JCSI)
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Role and remit

The membership of the Joint Committee on Statutory Instruments comprises MPs and
Lords and has 14 members in total. It checks almost all Sls to make sure that their legal
drafting is correct and clear and does not stray beyond the powers delegated by the
original Act. It also considers Sls not subject to procedure but laid before Parliament, such

as commencement orders.” " Instruments made by devolved administrations are not
considered by the JCSI unless they are also required to be laid before Parliament. A
statutory instrument that deals with financial matters is considered only by the Commons
Members of the committee (SCSI).

The JCSI does not assess the merits of any instrument or the underlying policy, this is the
responsibility of other parliamentary committees. The JCSI’s role is advisory, only the
courts have the power to strike down legislation.

Under the Standing Orders of each House the JCSI may draw an Sl to the special
attention of both Houses on any of the grounds specified:

Grounds

The JCSI assesses the technical qualities of each instrument that falls within its remit and
to decide whether to draw the special attention of each House to any instrument on one or
more of the following grounds:

(i) that it imposes, or sets the amount of, a charge on public revenue or that it
requires payment for a licence, consent or service to be made to the Exchequer, a
government department or a public or local authority, or sets the amount of the
payment;

(i) that its parent legislation says that it cannot be challenged in the courts;

(i) that it appears to have retrospective effect without the express authority of the
parent legislation;

(iv) that there appears to have been unjustifiable delay in publishing it or laying it
before Parliament;

(v) that there appears to have been unjustifiable delay in sending a notification under
the proviso to section 4(1) of the Statutory Instruments Act 1946, where the
instrument has come into force before it has been laid;

(vi) that there appears to be doubt about whether there is power to make it or that it
appears to make an unusual or unexpected use of the power to make;

(vii) that its form or meaning needs to be explained;

(viii) that its drafting appears to be defective;

xxxvii Certain types of statutory instruments, such as local instruments are not considered by the
JCSI unless they are subject to parliamentary procedure. Local instruments are those Sls
that are local in character and are classified as such if its provisions are in the nature of a
local and personal or private Act. (See the House of Commons Information Office’s
Factsheet L7 for more explanation).
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(ix) any other ground which does not go to its merits or the policy behind it.

Where the JCSI finds a problem the originating Department will be issued with a question,
their response will be considered by the JCSI two weeks later. This can particularly delay
the progress of affirmative Sls, which cannot be debated in the Lords until the JCSI has
issued its report.

Pre-laying scrutiny of affirmative instruments

Government departments can opt to submit drafts of Affirmative Sls for consideration by
the Committee’s legal advisers in the House of Lords in advance of laying them formally.
This informal pre-laying scrutiny to identify any flaws in the drafting of the SI can minimise

the risk of it having to be considered at more than one meeting of the JCSI.*

Separate arrangements apply in relation to the advance checking by the Committee’s legal
advisers in the House of Commons of draft Commons-only affirmative instruments. JCSI’s
advisory lawyers do not generally offer advance scrutiny of the other types of Sl falling
within the remit of the JCSI but will do in exceptional circumstances (see non-affirmative
instruments).

Evidence

The JCSI can take only oral and written evidence from the government department
responsible for the statutory instrument.

HOUSE OF COMMONS COMMITTEES

Regulatory Reform Committee

The membership of the committee last session was 13. Its role is to examine and report
on:

» Draft Legislative Reform Orders (LROs), laid before the House under the Legislative
and Regulatory Reform Act 2006;

» Matters arising from consideration of such LROs; and
» Matters relating to regulatory reform.

An LRO is a statutory instrument laid before Parliament under the Legislative and
Regulatory Reform Act 2006 (‘the Act’). Only a handful of LROs are laid each year. They
are the most frequent type of “enhanced procedure” instrument.

Section 1 of the Act gives Ministers certain powers to make orders that remove or reduce
burdens resulting directly or indirectly from legislation, and section 2 makes similar
provision in relation to orders that promote principles of better regulation.

The Committee’s role is to judge LROs against specified criteria, as set out in the House’s
Standing Orders and the 2006 Act.

xxxix There is no legal or procedural obligation to submit drafts of instruments for informal pre-
laying scrutiny, but those Departments which have sufficiently robust internal
arrangements in place for the quality assurance of their affirmative instruments are at
liberty to do so. Further details about this process are available here.
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The Work of the Committee is mirrored in the House of Lords by the Delegated Powers
and Regulatory Reform Committee.

Delegated Legislation Committees (DLC)

A delegated legislation committee is formed for each affirmative Sl laid in Parliament. A
committee can comprise of between 16 to 18 members who debate the merits of an Sl and
not its legality.

Any Member may attend and speak but only the nominated members of the Committee
are entitled to vote. A DLC considers an Sl but does not have the power to approve or stop

itX! The vote is generally taken on the nod or by deferred vote.

Sls using the affirmative procedure are automatically referred to a DLC. A committee is
only created for the negative resolution procedure if a Minister specifically requests it.

HOUSE OF LORDS COMMITTEES

Delegated Powers and Regulatory Reform Committee (DPRRC)
The Committee has ten members. Its remit in relation to delegated powers is:

to report whether the provisions of any bill inappropriately delegate legislative power,
or whether they subject the exercise of legislative power to an inappropriate degree
of parliamentary scrutiny.

The Committee considers Bills when they are introduced into the Lords. There is no
equivalent committee in the Commons. The Government provides a memorandum for
each Bill, identifying each of the delegations, its purpose, the justification for leaving the
matter to delegated legislation, and explaining why the proposed level of Parliamentary
control is thought appropriate.

The DPRRC examines whether the delegations in each Bill are appropriate. It does not
consider the merits of the overall policy. It makes recommendations in reports to the

House, usually before the start of the Committee stage of the Bill. X It is particularly vigilant
about “skeleton bills” and the use of Henry VIII powers (which allow an Act to be modified
using secondary legislation).

The Committee also examines drafts of LROs. Its role is to examine whether the tests set
out in the 2006 Act appear to have been met (these include, for example, a requirement
for thorough consultation), and whether the proposal is appropriate to be delivered by an
LRO. This work is carried out in the Commons by the Regulatory Reform Committee (see
above).

The Committee also examines documents and draft orders laid before Parliament under or
by virtue of specific sections of certain Acts.X"!

xl This Official Report of a DLC from March 2016 shows that this particular Committee had
18 members, including a Minister, and all members have a vote.

xii There is an informal understanding in the Lords that, when the Committee has approved
provisions in a Bill for delegated powers, the form of those powers should not normally be
the subject of debate during the Bill's subsequent passage.

xlii Specific details on the role of the Committee are available here.
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Secondary Legislation Scrutiny Committee (formerly the Merits Committee)

The Committee comprises 11 members and draws to the “special attention of the House”
any Sl laid in the previous week which it considers may be interesting, flawed or
inadequately explained by the Government.

It advises the House of Lords, and it is for the House to decide whether or not to act on the
Committee's conclusions. The House of Commons has no equivalent committee.

Role and Remit

The Committee examines the policy merits of every instrument subject to the negative and
affirmative procedure (which is broader than just Sls) laid before Parliament with a view to
determining whether the special attention of the House should be drawn to it on any of the
following grounds:

* itis politically or legally important or gives rise to issues of public policy likely to be of
interest to the House

* it may be inappropriate in view of the changed circumstances since the passage of
the parent Act

it may inappropriately implement EU legislation
* it may imperfectly achieve its policy objectives

+ the explanatory material laid in support provides insufficient information to gain a clear
understanding about the instrument’s policy objective and intended implementation

» there appear to be inadequacies in the consultation process which relates to the
instrument. X

The Committee may take written or oral evidence from any source and may call Ministers
to give evidence.

The Committee also scrutinised Public Bodies Orders to consider whether they met the
tests set out in section 8 of the Public Bodies Act 2011. These were another type of
“‘enhanced procedure SI” that required the Minister to demonstrate that change to the
organisation set out in the Order improved the efficiency, effectiveness, economy and
accountability of its public functions. No more instruments are anticipated under this Act.

Reports

The Committee reports every week, normally considering Sls within 12-16 days of being
laid before the House. Its reports are advisory drawing any instrument that it considers
interesting or flawed to the attention of the House. Its routine scrutiny offers the House
reassurance that every instrument subject to procedure laid before the House by the
Government has been carefully considered. Its weekly report also provides information on

significant instruments to help keep readers in touch with developments.x"v

xlii The Committee’s full terms of reference are available here.
xliv Here is an example of a report on instruments drawn to the special attention of the House;
Instruments of interest; and Instruments not drawn to the special attention of the House.
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Any Member of the House may pursue any issues raised in the report by asking a question
or tabling a motion for debate within the 40 day “prayer” period for rejecting negative
instruments.

Wider inquiries

The Committee’s last report of any session contains a statistical analysis of its work during
the session and observations on any particular trends emerging during that time.

Because it considers Sls from all Whitehall departments, the SLSC also publishes
occasional thematic reports based on its observations or conducts wider inquiries on
issues relating to Sls: for example into the quality of consultation, the number of
corrections to Sls or the cumulative burden of instruments in a particular sector. Most
recently it has held an oral evidence session with the three Permanent Secretaries in
charge of training policy makers and lawyers to discuss the need to improve the quality of
the explanatory memorandum that accompanies all Sls subject to Parliamentary
procedure. This has led to a civil service-wide training programme.
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